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FOREWORD 

 

It gives us immense pleasure to write for the First Issue of Justvocates Law Journal Volume 1, 

Issue 1. Justvocates Law Journal is an e-journal that serves with the objective of imparting 

legal knowledge and information. The journal also publishes daily updates so that viewers get 

to know about their surroundings. The goal of Journal is to enrich the individuals with different 

aspects of law. We provide learning skills through our blogs, case reviews and research papers. 

The research articles are aimed at imparting knowledge through reviewed papers with in depth 

research and simplified language.  

The research papers are thoroughly examined by our editors. Justvocates Law was already a 

blog with various legal articles but, with the efforts of writers and the whole team, we decided 

to convert it into a journal. This will not only encourage the writers but will provide more 

researched content to the viewers. The editors of Journal are associated with different esteemed 

law school and have experience in the field of editing and reviewing content. 
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THE ROLE OF RESERVE BANK OF INDIA IN CONTROLLING 

INFLATION 

By – Mr. Param Bhamra1 & Ms. Kavya Budhiraja2 
 

Abstract 

Rising inflation in Indian economy is a topic of grave concern, as the differences between rich 

and poor are rising exponentially. In this paper, the author tends to focus on the role played by 

the Reserve Bank of India. Increase in the prices are considered to be the result of excess money 

being charged in relative to the goods manufactured and services produced. The Reserve Bank 

of India performs various duties, amongst which “Price Control” is considered as one of the 

most important as it directly influences the day to day lives of people. The Reserve Bank of 

India has the authority to control inflation through tweaking its monetary policies by either 

increasing or decreasing bank rates, repo rates, cash reserve ratio, buying dollars, regulating 

money supply and availability of credit in the economy. These measures effectively decline the 

flow of money supply in the economy which leads to reducing demand which then 

consequently decreases the prices. The question we now face is, are monetary measures alone 

enough to control inflation issues? It is also important to understand as to why it is necessary 

for the Reserve Bank of India to strengthen the ‘supply side’ of the economy rather than 

focusing extra on the demand side. 
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INTRODUCTION 

Over 60% of the Indian population lives in the rural parts3 of the country. So, the increase in 

the price of necessary commodities or inflation directly affects the poor and middle class 

families. When we observe the rise in inflation or depreciation in domestic currency some 

people gain profits, some lose from the consequences. So, in order to increase the stability of 

the price in the market and directly control these different types of inflationary effects, which 

affect both, producers and consumers significantly, it is vital to clearly understand regarding 

inflation, what causes the inflation, its effects on the economy and methods to deal with it. For 

Reserve Bank of India (hereinafter as “RBI”) to control financial economy of the country, it 

has adopted certain monetary policies4. Furthermore, we will discuss under what conditions 

and how these instruments help us in taming inflation, and their effectiveness in doing so and 

what other possible alternative measures we could complement in monetary policy in order to 

help it achieve its goal. 

 

INFLATION 

Inflation is commonly considered as merely “rise in prices” which doesn’t bring into picture a 

lot of its consequences. There can be temporary instances like a sudden bump along the road 

or an unexpected industrial plant failure in production of certain manufacturing units in sectors 

such as steel or cement which cause temporary price change. These ups and downs in prices of 

a certain commodity should not be considered under the scope of inflation or deflation, but 

simply brief fluctuations in the supply of the market. Inflation is a dynamic economic concept 

and is much more complex to deal with. 

 

Inflation is considered as the mismatch between aggregate supply and aggregate demand of a 

certain commodity along with the policy framework and its implementation. Many factors 

affect the inflation in the economy such as—industrial and agricultural sector, corporate, 

labourers, households and government. These all factors play a vital part in the aggregate 

                                                        
3 Macrotrends, India Rural Population 1960-2020, available at 

https://www.macrotrends.net/countries/IND/india/rural-population (Last visited on 20/12/2020). 

4 Lates_Blogs, “Measures to Control Inflation”, KredX, 07/09/2020 available at 

https://kredx.com/blog/measures-to-control-inflation/ (Last visited on 20/12/20). 
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demand5 in an economy. So the scope of any single source’s influence on inflation is limited. 

Furthermore, observing a single factor’s influence on inflation is also limited, due to their 

interdependent nature, and makes it almost impossible to trace out exactly which factor is 

causing what and to what extent is it affecting the economy. These limitations of not being able 

to study properly contributes to increase in inflation as one of the toughest problems to handle, 

thereby transforming it into a plague which in turn destroys the spirit of the Nation. 

 

CAUSES OF INFLATION 

It is believed that Demand is one of the biggest factors which give rise to inflation6. As in when 

Demand rises for a certain commodity, more and more people tend to buy it which reduces its 

presence in the market and until and unless its supply can match the demand, its prices are 

deemed to go high. There are many variable factors which lead to the rise in demand like 

increase in money flow or huge amount of government expenditure on public beneficiaries can 

ultimately lead to greater sums of disposable income in the public at large. Furthermore, 

urbanization and development and rise in rural income and adaptability in consumption 

patterns of rural areas has significantly disturbed the conventional supply flow. Private sector 

with its export and profit oriented policies along with huge investment leads to employment, 

and upgrades the living standards and provides high income. Some factors also add additional 

injections of money flow in the economy such as Government policies like deficit financing 

for reducing public debts or Cheap Monetary policy for credit expansion, etc. These factors 

increase the total money supply in an economy, which leads to higher demand and eventually 

leading to rise to inflation. 

 

EFFECTS OF INFLATION 

The evil consequences of inflation lead to an unjustified division of wealth between the rich 

and the poor, as the rich earns from his investments and his increasing wealth further leads to 

more interest and revenue generation but the poor and the middle class have to suffer as their 

fixed nature of income doesn’t increase even as the prices skyrocket in the market. They suffer 

                                                        
5 Will Kenton, “Aggregate Demand”, Investopedia, 23/10/2020, available at 

https://www.investopedia.com/terms/a/aggregatedemand.asp (Last visited on 20/12/20). 

6 James Chen, “Demand Pull Inflation”, Investopedia, 03/10/2019, available at 

https://www.investopedia.com/terms/d/demandpullinflation.asp (Last visited on 20/12/20). 
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to put the necessary commodities in their homes and fail to increase their income through 

wealth generations, whereas industrialists, traders, businessmen gain enormous wealth during 

inflation. Inflation causes many negative effects like free fall of purchasing power in the 

general public and depreciation of value of money. It further leads to the period of risk and 

uncertainty, in regards to the uncertain future of purchasing power of money as to whether it 

will rise or fall, which then leads to discouragement of savings and investments in the economy. 

Increased incomes force taxpayers into higher income tax rates slabs and increases the tax 

revenues of the government. Rising inflation further causes the rise in speculation money, 

which encourages illegal and harmful acts for the economy such as encouraging hoarding and 

black-marketing. Inflation eventually leads the economy into the wage-price spiral, where one 

is both the cause and effect of the other and both factors become interdependent and fuel the 

wage price spiral further. Ever increasing inflation also disturbs the investment pattern of the 

market which is one of the main engines of the economy and loss of which negatively affects 

the economy. 

 

HOW RESERVE BANK OF INDIA CONTROLS INFLATION 

The RBI has over time formulated various policies through tweaking certain rates to control 

inflation in the market, whether by increasing such rates or by decreasing it. It is vital for us to 

understand the importance of these rates and how they affect the inflation rates in an economy.  

 

1. Interest rate  

A) Repo Rate- Repo rate (Repurchase or Repossession) is that rate at which Reserve 

Bank of India buys government securities and such securities comes with an 

agreement of repossession of the same from the commercial banks. It is considered 

as a short term borrowing from the central bank, against governmental securities, 

in order to inject the money to shorten the gap between the demand for money that 

is loans and deposits in the bank by the general public. 

 

B) Reverse Repo rate- Directly contradictory to Repo rate, It is the rate at which the 

Reserve Bank of India borrows money straight from the commercial banks in order 

to leak money out of cash flow and limit the inflation. In this, Banks deposit their 

money in the Reserve Bank of India when there is no other alternative or reasonable 
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profitable option to invest in a short term period or when there is a period of 

uncertainty in the market for a long span of time. 

 

C) Bank Rate- Bank rate is that rate at which the Reserve Bank of India grants loans 

to the national banks. This policy is generally implemented for a short period of 

time. There is no need for securities to be kept in this in order to avail the loan, 

unlike the provisions of Repo or reverse repo rate. But, in policies designed to 

control inflation, Bank rates are rarely tweaked as they are very sensitive in nature. 

A slight increase in interest rates would mean that the Reserve Bank of India is 

making it extortionate for the commercial banks to borrow money, which would 

refrain them from further investing and granting loans and ultimately limiting the 

injection of money into the market. The Reserve Bank of India does this to control 

the increase and decrease the liquidity in the market.  

 

2. Reserve Ratios  

a) Cash Reserve Ratio- Banks are directed to retain a portion of the deposits they get 

from their customers in the form of cash for emergency purposes. This ratio 

provides that amount which the bank cannot invest or loan further in order to ensure 

safety and liquidity of the deposits. 

 

b) Statutory Liquidity Ratio- Banks in India are required to perpetuate a minimum part 

of their time deposits as liquid assets in the form of liquid cash, gold, precious and 

semi- precious stones. Statutory Liquid Ratio has almost remained the same since 

the last 14 years without any major tweaks. 

If the Reserve Bank increases the reserve ratios, the sum amount of deposits that 

are left with commercial banks decreases and cannot grant cheaper loans to the 

creditors. This instrument is used by the Reserve Bank in order to control credit in 

the market.  

 

3. Open Market Operations: The RBI can purchase or sell Government securities from or 

to the public. To control inflation, the RBI sells the securities in the money market 

which sucks out excess liquidity from the market. As the amount of liquid cash 

decreases, demand goes down. This part of monetary policy is called the open market 

operation. 
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4. Selective Credit Control: The Banking Regulation Act of 19497 directs the Reserve 

Bank of India to directly control the level and trends of advances given by banks, 

selectively in nature. The Reserve Bank has been operating selective credit control to 

limit the inflation of goods that are scarce in nature such as goods like food grains, 

vegetables, pulses, cotton, oilseeds, sugar, gur, khansari, etc which are subjected to ass 

consumption. The main purpose of the selective credit control policy is to discourage 

impartial advances given by commercial banks against these essential commodities.  

The Reserve Bank uses these monetary policies as an effective weapon to restrain and 

limit inflation, which it has been increasingly strengthening throughout India’s 

economic history. Various Surveys conducted by the Reserve Bank states that the 

monetary policies have been successful in fighting against inflation. 

 

LIMITATIONS OF MONETARY MEASURES 

 

The monetary policies used by the Reserve Bank are effective, but only to certain extent as if 

we observe the current scenario, even with the hikes in the interest rates, the inflation doesn’t 

seem to be under control. It is regardless of the fact that even though there is a downward slope 

in the inflation rate, it is still higher than the targeted inflation. This is mainly because:  

Firstly, India suffers from limited financial resources. As we, the Indians in comparison to the 

Americans, ‘earn’ the money before spending and we are not usually favourable to live by 

credit. In Furtherance to that, due to lack of awareness and insufficient knowledge about the 

banks, the people of our country tend to invest in tangible securities such as gold, real estate, 

or even prefer to hold liquid cash, in speculation, rather than depositing the same money with 

the bank.  

 

Secondly, the credit flattening policy by the Reserve Bank has proven to become an attraction 

for foreign investments in the domestic economies. Excess foreign funds in the country 

appreciate the valuation of Indian rupee. This provides foreign investors profits on their 

investments made in the country and gets benefits through the appreciating exchange rate. In 

order to devalue the Indian Rupee, the Reserve Bank buys foreign currency from the 

                                                        
7 The Banking Regulation Act, 1949 (Act 10 of 1949). 
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international market, thus appreciating the foreign currency because expensive foreign 

currency leads to rise in exports which benefits the domestic producers highly.  

 

Thirdly, the stock market is always highly unstable due to the facts of frequent interest rate 

hikes. This demotivates the people from taking the risk and trading in unstable markets, as they 

have an option of keeping their money safely in the banks as savings with guaranteed and 

profitable returns.  

 

Fourthly, in the instances of cost-push inflation in an economy, cost of the money rises as 

caused by the high interest rate. Which further leads to increase in the product which 

furthermore paves a path for further inflation. 

 

Fifthly, Globalisation is also one of the most vital as well as dynamic reasons for inflation as 

the trends of globalisation is hard to predict and almost impossible to control. With the current 

uncertainty about the global economy, especially the trade war of the United States of America 

with China8, UK’s Brexit from EU9 and the negative impact of Covid-19 on global economy10, 

Reserve Bank cannot fully rely on monetary tools alone to combat inflation. 

                                                        
8 Ryan Hass and Abraham Denmark, “More pain than gain: How the US-China trade war hurt America”, 

Brookings, 07/08/20, available at 

https://www.brookings.edu/blog/order-from-chaos/2020/08/07/more-pain-than-gain-how-the-us-china-trade-

war-hurt-america/ (Last visited on 20/12/20). 

9 Jim Brunsden, “Brexit timeline: How the talks have unfolded and what happens next”, Financial Times, 

23/11/20, available at https://www.ft.com/content/723de327-09cb-4f0b-8b79-6ac8a4051aac (Last visited on 

20/12/20). 

10 Paramjeet Singh, Emerging Dimensions of Human Rights in the Contemporary Era: National and International 

Perspectives 163 (Shree Ram Law House, Chandigarh, 2020). 
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MEDIA- AN IMPACTFUL SOURCE: RIGHT TO EDUCATION VIS- A 

VIS PATHWAY TO EDUCATION 

Advocate Saurabh Mishra1 

 

Abstract 

The fundamental rights guaranteed to the citizens under Part III of the Constitution plays a 

crucial role in shaping the society. Right to Education under Article 21-A of the Indian 

Constitution ensures the education to children between the age group of 6 to 14 years. However, 

the media has also evolved as an impactful way to provide education. The several kinds of 

media have their own role in providing new aspects of teaching the youth about the unknown 

facts. 

The shift in the concepts of movies and shows from fictional to non-fictional and inspiring 

stories has paved a pathway to encourage people about their rights and needs to educate 

themselves. The facts that news channels showcase have a valuable impact on the youth. 

Similarly, other forms such as YouTube, is nowadays considered as a free school for learning 

anything and everything a student wants to. Nowadays, social media has also emerged as a 

platform where more political discussions take place than anywhere else. Everything is 

available there which is educational and knowledgeable. Therefore, every kind of media plays 
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a vital and crucial role in paving a way for Right to Education as along with providing the 

information, it makes the people aware of their own rights and the pathway to have them. 

The research paper will primarily focus on the role that every kind of media plays in imparting 

information and education along with making people aware of their rights. Also, the benefits 

from the shift in the ideas of producing shows and movies. Additionally, the emerging role of 

social media in the Right to education and creating awareness. The paper will conclude with 

the changes that still need to be made in the different platforms of media and also the need to 

make children aware of their rights through such mediums. 

Keywords: Mass media, social media, youth, news channels, non-fictional. 

Research Questions: 

1.  How do non-fictional movies and shows emerge as pathways to provide education? 

2.  How is social media a good platform for creating awareness about Right to Education? 

3.  What is the need of making children aware about the mass media in relation to Right to 

education? 

4.  What are the main sources of media that have an impactful role in education? 
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INTRODUCTION  

Social media today is the single largest disseminator of popular culture. This statement echoes 

the current Social media ideology rather than point to an observable, measurable, fact. Current 

Social media ideology, disregarding the non-electric and more ancient media of 

communication, assumes that the only media are Radio, TV, Film, and the Press. While Social 

media is acknowledged as a disseminator of popular culture, it is not described as a cultivator 

but simply a disseminator. Social media is perceived as a mere instrument or channel. 

However, in the shift of the current trend, Social media is treated as the medium to transfer 

information at the global level in just a blink of an eye. Movies in today's world play a very 

important role in making awareness among the people, non- fictional movies have a crucial 

role in teaching the reality of our society. "Right to Education" should not nearly be in books 

but its importance is when the people are aware of such rights and the needy get justice while 

enforcing such rights. Social media plays an important role in making awareness amongst the 

people.  

NON-FICTIONAL MOVIES:  PATHWAY TO PROVIDE EDUCATION 

The non-fictional movies are based on reality and they are made to show the real picture of the 

society, the movies are based on real-life experiences. Non- fictional movies tend to provide 

for the learners that provides for a familiar world that is framed with emotions and images. 

These movies are made for teaching the right dimensions to humans for building their identities 

and developing understanding as human dimension. For teachers, the movies bring such 

experience that helps also to confirm and clarify their role to bring new perspectives in 

teaching, and for students, it is based on learning the new dimensions of the real world. A 

documentary like “Shakuntala Devi” thought the viewers that a girl from a small town can 

become the most successful “Mathematician”, this movie also showed that the poor culture 

towards a female of our Indian Society can be broken up and one can become an independent 

soul in life through her hard work and dedications. A movie named “Super 30” was one of the 

most inspiring movies of all time. This movie showed the real picture of the education system 

of our country in which the rich can have access to all the world-class education by paying 

heavy fees to the private-run education system. This movie also showed the struggle of such 

teachers who go against the system and try to give education for free to such children who are 

denied education just because of a lack of money. Another movie named “Angrezi Medium” 

depicted the scenario of such children who are denied getting a good education just because of 

a lack of money. In this movie, it showed how people abuse their money and power to get their 
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unworthy child’s admission in big schools over the deserved seats of a worthy child. These 

above-mentioned movies showed how the education system in our country is run and people 

with money and power are controlling it. In reality, the lack of money is a barrier for deserved 

talents to get a good opportunity. The policies and regulations of Government are not 

implemented in its true sense which can benefit the deserved persons.  In this way, movies tend 

to create a new process of learning, the movie experience acts as an emotional memory for 

viewers and learners’ by developing positive attitudes and allows them to proceed with their 

daily activities. With the goal of promoting true reflection, life stories derived from the movies 

are well-matched with the learners’ desires and expectations. The purpose here is to provide 

for a platform that helps in self-development. 

SOCIAL MEDIA: PLATFORM FOR CREATING AWARENESS 

Social Media has become an invaluable tool in today’s world in the field of education, the 

student generally uses this platform to share quick information, solutions to their problems, etc. 

Social media plays a very crucial role in a student’s life. With the help of social media students, 

providing & sharing a lot of information, communicating with friends, classmates, teachers & 

colleagues have become easy for them. Students & teachers now get connected while making 

better use of this platform for gaining & providing education, respectively, and it’s helped in 

reducing the gap of physical distance. 

In today’s world most people are connected to various social media platforms and as it makes 

it easy to share information it also makes it easy to create awareness about various Rights of 

Citizens, and it also includes “Right to Education”. 

The media has been playing a vital role in moulding a good society to develop our lifestyle and 

move it on the right path because it always tries to side with the truth and relevant factor. It is 

acting as the best tool for spreading awareness in the modern society in ways such as political, 

social, or economic, and giving us the latest sight about what is happening in our world, making 

us aware of our rights, creating awareness against wrongdoers in our society,  there is a 

correlation between media and society to share them self about the past, present, and future 

event on need base method of the society. We know that a long time ago we saw all news, 

views, events, all these things through Radio, Banner, and Cinema slideshow. But nowadays 

we have the power to see everything in society and to share it among the people using only the 

good approach of the media. So Media and their function have been changed because there is 

a competition among the Media also. What society will decide for their existence and 
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functioning is mainly dependent upon the Govt. rules and regulations by limiting their scope 

of works in a particular field.1  

There are various ways to connect in social media through social networking. Here, we can 

explore Facebook, WhatsApp, Twitter as social networking platforms in which people can have 

access to information that helps in personal as well as in professional work and behaviour. 

Social network acts as a platform to denote the huge number of blogs and intercommunication 

skills for providing online social networking service which can be focused and reflected on 

social networks and creating awareness. As we can see how social media has become a 

powerful tool for sharing information and creating awareness around the globe it is now 

benefitting the students and their parents by creating awareness about the education and rights 

enshrined with it.  

MASS MEDIA: AN IMPORTANT SOURCE 

Recently, mass media has emerged as an important source of imparting knowledge to the 

public. The shows that are shown are television are hypothetical but, nowadays some of the 

channels have focused on delivering valuable lessons to the youth. It is a known fact that the 

youth is much indulged in the mass media and to make fun as a learning, it is important for the 

parents too to make them aware of such sources. Books impart knowledge to the children in a 

theoretical form but, mass media is doing the task of imparting knowledge in the practical form. 

 

Newspaper: Newspaper is referred to as the basic form of mass media. The newspaper is 

referred to as the oldest form of giving general knowledge in almost every household. The use 

of newspapers at schools is also a basic necessity because they not only provide general 

education and information but also strengthens the language capability of a child. The 

information given in the newspaper makes a child aware of the happening around the world 

and also the rights of the child he is infringed with.1 

 

Television: the second most common source of imparting information at a large scale is 

television. The shows that are shown in television are hypothetical but there are some shows 

that play the role of giving knowledge and information to the people. The show Kaun Banega 

Crorepati is basically based on providing knowledge through its different questions and how 

knowledge helps a person to earn his living.1 Similarly there are several other shows such as 
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dancing and singing reality shows that give children education not only about the subject they 

study in school but, about other things that can take them forward in life. 

The most important source of knowledge in television is the news channel. The important 

information about the rights of every person is shown by the news channels. The new policies 

for students, scholarships, exams and everything is portrayed by the news channels. They are 

a source of providing information about Right to Education in every sense.1 

 

Magazines and radio: Nowadays, these sources are not given much importance due to rise in 

technology and usage of the internet but they also play a vital role where the internet sources 

cannot be found. The areas where people are still dependent on such sources, radios are 

considered for listening to news, having knowledge about current affairs etc. These have 

contributed to the starting point of the mass media. 

 

Many organisations such as UNESCO,  The European Commission, and European Parliament 

and other kinds of media organizations, such as Centre for Media Literacy (CML), Association 

for Media Literacy (AML), and National Association for Media Literacy Education (NAMLE) 

state that media literacy plays a vital role in education.1 The sources of mass media have been 

proven as one of the best sources to give knowledge about Right to Education and impart 

knowledge. 

DIFFERENT SOURCES, DIFFERENT KNOWLEDGE 

The different sources of media play their roles in providing different kinds of knowledge. The 

role of mass media and social media is different and both play their roles in their fields. Social 

media imparts the education that can be reached only to people who have access to it whereas, 

the approach of mass media is more. However, social media has also gained public in the past 

years due to which more and more are connected to it. 

The news channels also have their pages on different platforms of social media through which 

they update the current happening around the world. The cases that are filed in the courts are 

also shown on the different pages of social media. It has moved from being a major source of 

social networking to being a major source of delivering education. The different influencers 

also talk about different rights nowadays. They raise the current issues and talk about them 

through which many people get to know about their rights about which they were not informed. 

Such activities are taking education on a different level. 
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Different platforms use different criteria but, keeping in mind the present scenario and 

achieving the aim of making India educated has drawn people’s attention for taking steps 

towards them. The journalists, artists, some actors and other people on big screen are making 

their move for making India aware about the Right to education. 

Article 21-A is gaining its importance through the media and is being looked after by the 

people. The aim of making it a right is slowly being fulfilled with the media and its approach. 

The children apart from going school are learning to make positive use of other devices too. 

Such changes are for the betterment of the society. 

FINDINGS: 

The authors after doing the research have found that: 

●  Social Media is growing in field of knowledge 

●  Mass media has been imparting education in various kinds. 

●  The importance of newspapers is much more in a student’s life. 

●  There has been a drastic shift in the storylines of movies. 

● People have been motivated through the media.Conclusion 

The shows, speeches, posts, stories of people on every platform have encouraged the youth to 

take steps for themselves. However, everything has some loopholes but, considering the media 

for education and making people aware of their rights is something that cannot be avoided. The 

rise in the awareness has shown tremendous change in every source of media. Starting from 

the newspaper and radio, media has reached heights and is divided into different forms. Every 

form is having its own which it is fulfilling in a nice manner. More the indulgence of people in 

extracting good knowledge from the media, more fruitful will be the usage and results. 

Finally, a social factor is inequality which is both the cause as well as an effect of inflation. As 

the ones who cause the rise in the prices of a commodity (such as Industrialist or businessmen), 

are always the ones who don’t get any ill effects as they possess enough wealth acquired either 

by legal or illegal means and they are not necessarily hit hardest as they have access to foreign 

credits. The people who are affected by rise in price are the ones who are already poor, 

vulnerable and who work in unorganized sectors. Furthermore, statistics show that in spite of 

the high cost of money, personal loans and loans for consumption grew, where agriculture and 
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supplementary sectors are harmed badly. The policy is nowhere near to achieving its aim, but 

the side-effects are far more damaging. 
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STATE OF UP V. RAGHUVIR (2018) 13 SCC 732 

 

 

Diana Carolyn Peters11 

Abstract 

State of UP v. Raghuvir (2018) is a murder case where appeal made by the state of Uttar 

Pradesh challenged the verdict of the Allahabad High Court of setting free the respondents of 

the case under Section 302 of the IPC by dismissing their conviction and verdict of life 

imprisonment imposed upon them by the trial court. 

This case analyses the importance of delay in lodging an FIR, the statement of eyewitnesses 

and the opinion of a ballistic expert in a case involving alleged murder and criminal conspiracy 

as per Section 302 read with Section 120B and Section 34 of the Indian Penal Code. The author 

in this research paper analyses the case in brief along with contentions of parties. Also, decision 

of the court has been stated along with the reasoning.  

 Keywords:  Murder, IPC, conviction, conspiracy 

 

Research Methodology 

This case comment was written with the objective of understanding and analysing the case of 

State of UP V. Raghuvir (2018)12. This is the case which revolves around the deep intricacies 

of the evidence procured and highlights how every factor from the starting till the closing of 

the case is required to be considered when it comes to the verdict passed by the courts in India. 

Abbreviations: Prosecution Witness (PW), Indian Penal Code (IPC) 

 

 

 

 

 

 

 

 

 

                                                        
11 Student, Army Law College, Pune. 
12 State of UP V. Raghuvir (2018) 13 SCC 732 
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FACTS  

On 30th July 2003, the complainant Bharat Singh along with his son Lallu Singh, his daughter-

in-law (through Lallu Singh) Shivpati, the nephew of Lallu Singh, Dheerendra Singh 

(Prosecution Witness 1) and the grandson of Bharat Singh, Monu (Prosecution Witness 2.) 

were returning to their huts situated near Hanuman alias Mana at 21:00 hours after working in 

the fields the entire day.  

 

On arriving, the accused Prem Bhujva, Raghuvir, Mehngu and Prem Yadav in agony came and 

tossed abuses on Lallu Singh. After which Prem Yadav shot him and consequently the rest of 

the accused shot Lallu (as per Prosecution witness 1 and 2). On realising that people were 

rushing in the area, the accused individuals hurried away from the scene of the crime. 

Due to heavy rains throughout the night and the constant fear of the accused, the incident was 

not reported right away. On 31st July 2003, at 10:00 AM, Bharat Singh lodged a complaint 

based on which an FIR was registered under Section 30213 read with Section 120 B14 if the 

IPC.  

 

When the investigation was completed, a charge sheet was filed under Section 302 read along 

with Section 3415 of the IPC on 17th October 3003 against the accused Prem Bhujva, Raghuvir, 

Mehngu and Prem Yadav along with two others namely, Shiv Charan and Sriram Gupta. 

The backdrop of the crime was a dispute that took place approximately 2-3 days before the 

incident, between the faulted, Shiv Charan and Ram Gupta on as one party and the deceased, 

Lallu Singh as the other. After which they threatened to kill him. This was considered as the 

main motive behind this crime.  

 

PW 1 and PW 2 affirmed that they stood about four to five steps behind the victim and the 

accused individuals stood about seven to eight steps in front of Singh. They also emphatically 

stated that the first round was fired by the accused Prem Yadav from the gun he held and the 

remaining accused individuals shot from their respective pistols. 

The witnesses gave reasoning behind them accompanying the deceased back to his house. 

Since they were closely related to him, it was normal and likely for them to accompany him 

back to his house after working in the fields. They also reasoned how they recognised the 

                                                        
13 The Indian Penal Code, (1860), §302 (India) 
14 The Indian Penal Code, (1860), §120 B (India) 
15 The Indian Penal Code, (1860), §34 (India) 
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accused though it was dark. Since they work in the field the entire day, by the time they head 

back it starts getting dark and hence they carried a torch. 

 

The accused, Prem Bhujva belonged to the same village as the deceased, Devmai, whereas the 

other three belonged to a village called Diwan Kheda, with a difference of 1 kilometre from 

Devmai. 

 

From the scene of the crime, two empty cartilages and one live cartilage were found. On 

investigation, the gun was recovered from the accused Prem Yadav on 8th august 2003. The 

ballistic expert in his report affirmed that on the comparison, the empty cartilages recovered 

from the crime scene were shot from the same weapon recovered from the accused. 

The post mortem reports specified that there were two-gun shots sustained by the deceased. 

One on the left side of the chest and one on the left side of the rib cage. There were also two 

lacerated wounds on his body.  

 

It was also noted that none of the family members had any injury marks. 

ISSUES 

1. The first issue was a question as to why Bharat Singh delayed lodging the complaint, whether 

it was on purpose or it was legitimate.  

2. the second issue was as to why there were inconsistencies in the statements of the 

eyewitnesses and the actual circumstances. 

3. The third issue is as to why the family did not have any injury wounds when there were four 

accused individuals armed surrounding them. 

JUDGEMENT 

The trial Court after thoroughly examining seven prosecution witnesses including the two 

eyewitnesses, Dheerendra, Monu, the investigating officer, the ballistic expert and the doctor 

who conducted post mortem, held the evidence of the eyewitnesses as a credible and a reliable 

source. After examining the ballistic report which confirmed the cartilages recovered to that of 

the gun recovered from Prem Yadav, the court convicted all four accused individuals under 

section 302 IPC16 and pronounced each of them a life imprisonment verdict and a penalty of 

Rs. 5000. Aggrieved by the same, the respondent filed a criminal appeal before High Court.  

                                                        
16 The Indian Penal Code, (1860), §302 (India) 



 

27 | P a g e  
 

The high court after examining the case set aside the sentence passed by the trial court as they 

felt that the delay in lodging the FIR was not justified satisfactorily. It held that the evidence 

procured and the scenario and circumstances of the case are not adequate to hold the alleged 

individuals guilty and reversed the judgement of the trial court by acquitting the accused. 

The high court gave the following factors as to why they believed acquitting the accused was 

justifiable: 

 

1. As to why there were so many of inconsistencies when it comes to evidence procured by 

PW 1 and PW2? 

2. It was still a question whether it was raining the night the crime occurred or not? There is 

also a lack of proper reasoning as to why lodging the complaint was delayed. 

3. As per why the prosecution witnesses 1 and 2 stated that there were four-gun shots fired by 

the accused whereas the victim only sustained two? 

4. As to why there is a lack of proper reasoning and explanation about the two lacerated wounds 

on the victim’s body? 

5. As to why none of the family members who were along with the deceased individual at the 

time of the crime, received injury marks in any manner whatsoever? 

 

The High Court also chose to overlook the ballistic evidence which matched the cartilages 

found to that of the gun procured from Prem Yadav. This was brushed aside and not put to the 

accused as per Section 313 of the Code of Criminal Procedure17. It also lays emphasis through 

the case of Pancho v. State of Haryana (2011)18 wherein there was no evidence to showcase 

for a duration of six months about the location of the custody of the pistol. Hence, it was a 

question as to who held it until it was procured.  

 

The similar reasoning can be applied to this case as well as the three cartilages and one empty 

cartilage was recovered from the area of the incident, whereas the gun was procured from Prem 

Yadav on 8th August, which meant that there was a delay of 8 days in between and there was 

no concrete evidence existing to prove that Prem held the gum for all 8 days. 

                                                        
17 The Code of Criminal Procedure, (1973), §313 (India) 
18 Pancho v. State of Haryana (2011) 10 SCC 165 
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It also stated that relying on the ballistic reports would simply imply laying out a circumstance 

solely to meet the scenario of the accused to that of the case. The court held that an investigation 

must take place unbiased rather than forcing the circumstances against the accused. 

 

The court also gave another reasoning wherein except for Prem Yadav there wasn’t any 

evidence, apart from the eyewitness statement, about the other three accused namely, Prem 

Bhujva, Raghuvir and Mehngu. Even if the ballistic reports are considered, there is no 

corroborative ballistic evidence to prove that the other three were also equally concerned with 

the confirmation of the cartilages to the gun as it was procured from Prem Yadav. 

 

ANALYSIS 

As per my opinion, the reasonings recorded by the High Court above were not sufficient to 

brush aside the verdict of the trial court. 

 

As mentioned earlier, as the eyewitnesses were four to five steps away from the deceased, 

likely, that they did not receive any injury marks. The reasoning has also been given by Bharat 

Singh, the complainant, about the delay in lodging the complaint as it was raining heavily. The 

fact that the circumstances of heavy rain were mentioned in the complaint and that the high 

court considered a reckoning as trivial as this, is an indication that the High Court may have 

been slightly negligent by acquitting the accused when it is an alleged murder and criminal 

conspiracy case and when the trial court sentenced them of life imprisonment. 

 

There is also a possibility existing that because, there was a distance of seven to eight steps 

between the accused and the deceased, out of four-gun shots fired, only two were sustained by 

the deceased and two missed the target.  

 

The reasoning behind the complainant party not receiving any injury wounds can also be that 

they did not sustain any gunshot injuries and there is a chance they tried to protect themselves 

and therefore having no injury wounds. 

 

For reversing the judgement, the high court mainly considered trivial discrepancies to doubt 

and find loopholes in the evidence of PW 1 and 2. In my opinion, the court was just intending 

to reverse the judgement towards the prosecution side putting aside every evidence procured. 
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The evidence of PW 1 and 2, in reality, do not affect the case in such large amounts as a 

showcase by the court and neither are, they fatal to the prosecution case. 

 

 CONCLUSION 

As on today, the aggrieved party filed an appeal in the supreme court of India to review and 

reverse the decision of the High Court. When it comes to a distinguished criminal case like the 

aforementioned and discussed, the minutest negligence paved by the Court can have a direct 

impact over the case and the legitimacy of the evidence, hence Courts in India need to weigh 

each and every factor with utmost precision instead of merely hastening to reverse the 

judgements of the court preceding it. 
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PRECEDENTS AS EXTERNAL AID TO INTERPRTATION OF STATUTES IN 

COMPARISON TO FOREIGN LAWS (JUDGMENTS 

Adv. Nikhil Parakh19 & Sejal Makkad20 

 

 

Abstract 

The statutes play a vital role in shaping the society and making rules and regulations 

mandatory. The bills are passed by the parliament and the laws are enacted after that. The laws 

are shaped in a way to provide justice and to avoid crimes in the society. However, sometimes 

the statutes are written in a language that is not east to interpret, in such situations, aids to 

interpretation are used. Internal and external aids are important to interpret a statute properly. 

The preference is given to internal aid but, when they are not helpful, external aids are used. 

The external aid provides for the larger view of the statute and exploring the new ideas about 

it. 

There are several external aids that are used by the courts to interpret a statute correctly. Indian 

precedents and foreign laws are two of the external aids to interpretation. They are used to 

make the language of the statute clear and easy. However, the authoritative value of both 

differs. In foreign laws, judgements by foreign courts are preferred if the Indian precedents are 

not much helpful. Therefore, when compared the Indian and the foreign precedents hold 

different positions in the interpretation. 

Keywords: External aid, statute, precedents, foreign laws 

Research questions:  

1. How and why are the external aids important? 

2. What role does the precedents play in the interpretation? 

3. Are the foreign laws much reliable in India? 

4. How does the Indian and foreign laws differ in case of interpretation? 

 

 

 

 

                                                        
19 Practicing Advocate at High Court, Chhattisgarh 
20 Student, BA LLB(H), SEMESTER VIII, AMITY LAW SCHOOL, AMITY UNIVERSITY CHHATTISGARH 



 

31 | P a g e  
 

 

INTRODUCTION 

Interpretation of a statute is an essential step towards implementing a statute in any case or 

circumstance. When any statute is referred to or used before farming of charges, conviction, 

acquittal, or giving any judgment, it is important to interpret a statute so that no 

misinterpretation of the statute takes place. For the first instance, internal aids to interpretation 

are used as they are present inside the statue and helps in simplifying the words and phrases 

used in the act. Also, helps in understanding the objective and purpose of the act. 

 

In some situations when the internal aids are not adequate, the recourse is taken by the courts 

to the external aids. They are also very useful in the interpretation as well as the construction 

of the statute. As sometimes, external sources are important to be used to make the statute 

according to the needs of the society. There are several external aids present for the 

interpretation of the statutes. In the case B. Prabhakar Rao and others v State of A.P.21 and 

others, it was observed that it is necessary to go with the external aids when internal ones are 

not adequate for discovering the objective of the statute. These aids are not ruling out but keep 

importance in various instances.  

 

All the external aids are different in perspectives and help in various ways. Some of the external 

aids are the historical facts, economic developments, judicial judgments (precedents), online 

material, foreign laws, other statutes, etc. all are important in exploring the different 

perspectives of a statute and making them applicable in different situations. However, the 

applicability of all the aids differs and so does their binding nature too. 

JUDICIAL PRONOUNCEMENTS (PRECEDENTS) AS EXTERNAL AIDS 

The judicial pronouncements have always played a vital role in shaping and reconstructing the 

statues of the country. However, the pronouncements given by the courts of India have more 

authoritative value than the foreign ones.22 Precedents are used for the interpretation of the 

statute so that the judgments that are passed do not overrule the decisions that have been already 

                                                        
21 1986 AIR 210 
22 External Aids to construction, Legal Bites, March 29, 2017 

https://www.legalbites.in/external-aids-
construction/#:~:text=When%20judicial%20pronouncements%20are%20been,of%20the%20same%20law%20a

s 
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given by the higher courts. It is always noticed that the judgments of the Supreme Court are 

referred to by the High court’s more than the judgments of other High Courts. When these 

precedents are used as external aid, they help in interpreting the statute from the outlook of the 

judges, comparison of the situations, prevention of misinterpretation of any provisions, and 

knowledge about the same statute in a different manner. 

 

The precedents are used as the external aids and follow the maxim Stare Decisis et non quieta 

movere which means that follow the past precedents and do not disturb what has been settled. 

The doctrine is considered as the basis of common law and helps in the interpretation of statutes 

accurately. In the case Maktul v. Mst Manbhari23 it was held that the principles that have been 

settles by a series of cases must not be disturbed and must be followed for the correct 

interpretation. However, the precedents must be followed to an extent that they do not lead to 

wrong decisions. The precedents must not result in grievous wrongs and errors. 

 

The interpretation of words used in the statute also sometimes depends on the decisions given 

about them previously. In the case of Ramkrishna Bus Transport and Ors v. State of Gujarat 

and others24, it was held that to determine the nature of a particular provision as mandatory or 

directory, it depends upon the nature and intention of the legislature. For example, the word 

“contrary to law” might have a different meaning in criminal and civil laws. the same meaning 

of the word cannot be used in both instances. It depends on the situation and the legislation 

being used for the same. Therefore, for such instances, precedents explaining the concept of 

the statute is necessary for interpretation. 

 

Further, when the question arises about the prospective and retrospective nature of the statute, 

the case Mahadeolal Kanodia v. Administrator General of W. B25 can be referred to. In this 

case, it has been thoroughly explained the retrospective and prospective implications of the 

statute and when the question arises about the same at present, this case will act as a precedent 

for it. in the abovementioned case, it was held that “The principles that have to be applied for 

interpretation of statutory provisions of this nature are well established. The first of these is 

that statutory provisions creating substantive rights or taking away substantive rights are 

                                                        
23 AIR 1958 SC 918 
24 (1994) 2 GLR 1371 
25 1960 AIR 936, 
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ordinarily prospective; they are retrospective only if by express words or by necessary 

implication...”.  

 

The precedents in the abovementioned manner act as a good source of external aid to 

interpretation and removes the confusion in the present-day cases. Sometimes, the cases have 

to be overruled but it happens only when an error is noticed or some changes have taken place 

in the society.  

FOREIGN LAWS AS EXTERNAL AID TO INTERPRETATION 

The growing diplomatic relations between the countries have led to the growth in the 

familiarity in the laws and the judgments too. Sometimes, the laws or the decisions of the other 

countries take the foreign laws, treaties, and foreign judgments as an aid to interpretation. In 

such instances, the situations are compared and it is used to interpret the laws or doctrines of a 

nation. Sometimes, faults in a statute are removed by taking the example of the foreign laws. 

however, the foreign is not as much as dependable as the other aids. Also, it is to be noted that 

several Indian laws such as Indian Penal Code, 1860, Indian Evidence Act, 1872 etc. were 

drafted by the British Parliament which are presently applied to the Indian Courts.26 However, 

after independence, the scenario changed, the laws are now drafted by the Indian government.  

An example for the same can be taken from the case of Justice KS Puttaswami and others V 

Union of India27 and others in which the “right to privacy” was reaffirmed as a fundamental 

constitutional right. the comparative analysis from the jurisdictions of the other countries was 

done such as United Kingdom, U.S. South Africa, and Canada. In such a manner, the foreign 

laws were taken as an external aid for adding the right to privacy as a fundamental right to the 

Constitution of India.  

 

The limitation to the use of foreign laws (judicial decisions) has been specified in the case 

Ashok Kumar Thakur v Union of India28, it was held by the supreme court that the importance 

of foreign decisions depends on the relevancy with the facts and circumstances of the domestic 

                                                        
26 External Aids to interpretation, LAWORDO, August 28, 2019 

https://www.lawordo.com/external-aids-to-

interpretation/#:~:text=Government%20Circulars%2C%20Publications%20and%20Reports,under%20which%2

0they%20are%20issued. 
27 WRIT PETITION (CIVIL) NO. 494 OF 2012 

 
28 Writ Petition (civil) 265 of 2006 
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case. It further stated that the cases must be looked into by heart and the facts must be 

considered strictly along with the laws so that the laws of the country and the foreign do not 

contradict each other. It is important to consider that the laws of the other countries have greater 

importance for being applied in the particular scenario. 

 

Further, in the case Farasol v ONGC29, General Electric Company v Renusagar Power 

Company,30 it was held that the foreign laws and judgments hold a persuasive value and the 

decisions of foreign courts can be used as a foreign light for making the new laws and 

construction of the new statutes. Along with the construction of the new ones, the interpretation 

of the existing ones can also be done when greater confusion exists with the national laws and 

precedents.  

 

The assistance that is being taken from the foreign laws has to be analyzed properly so that no 

misinterpretation of the Indian Laws is done because of it. In the case Sales Tax Officer, 

Banaras v. Kanhaiya Lal Mukund Lal Saraf31 There it was held that assistance of foreign 

decisions that prime importance is always to be given to the language of the relevant Indian 

Statute, the circumstances, and the settings in which it is enacted in the conditions where it is 

to be applied and that it is not to be forgotten that there is always an element of risk in making 

ready and hasty assistance from foreign laws or judgments.  

 

Therefore, it depends on the circumstances and the laws, facts of the cases that the reference to 

the foreign judgments have to be made or not. It cannot be done by the Indian courts every 

time that the foreign laws are being used for the interpretation of the statutes. It could lead to 

errors and the misinterpretation of the statutes.  

Comparison of Indian Precedents and Foreign Laws as External Aid to Interpretation 

1. Preferential value- The precedents given by the Indian Courts are preferred when the 

words and provisions of the act are not much clear and may lead to wrong decisions. 

The decisions passed by the Indian courts are preferred in almost all circumstances as 

it becomes difficult to interpret the laws in every situation. 

                                                        
29 1984 AIR 241 
30 1994 AIR 860 
31 1959 AIR  135  

 



 

35 | P a g e  
 

Whereas, the foreign laws are given preference only when the aid is not available in the 

Indian judgments. The foreign laws are considered in such cases as a source of aid for 

interpreting the Indian laws. 

 

2. Persuasive value- it is very often noticed that when the judgments are given in regards 

to the interpretation of the statute, the judgments of the Indian courts are referred to and 

are mentioned in the arguments. The Indian precedents don’t only have the persuasive 

value, they carry the authoritative value.  

Whereas, the foreign laws only have the persuasive value and act as the guiding light 

and cannot be always used for interpretation as in many instances the Indian laws and 

the foreign laws are applied in different circumstances and under variation of prevailing 

laws in the respective countries. 

 

3. Referential value till date- it is evidential that before India got independence, there 

were several acts that were enacted by the British Parliament but, as soon as India 

became independent, the laws have been enacted by the Indian government. Presently, 

the statutes are mostly interpreted and constructed by the reference of Indian precedents 

and the reference to same are given in the bare acts too. 

Whereas, the foreign laws have been so far only used in incorporating the rights in the 

Constitution of India. as the Constitution of the India is a collection of several 

constitutions, the interpretation is done with the help of the constitutions of the foreign 

countries and same is being implied in India. 

 

4. Authoritative power- the precedents as well as the foreign laws, both are authoritative. 

The precedents of the Indian courts hold the more authoritative value as in this case, 

the interpretation can be done without thinking about the power and authenticity as the 

Indian laws work on the same scenario and society and no difference of higher level 

prevails. 

 

Whereas, the foreign laws and the judgments are to be implemented only in the 

compatible situations and their authoritative power is not much to amend or construct 

a new statute only on the basis of the foreign laws and judgments. It is important to take 

support of the Indian precedents too. 
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CONCLUSION  

The external aids are already aimed to be used only when the internal aid fails to provide with 

the needful. Amongst the various sources of the external aid, the Indians, as well as the foreign 

judgments, are considered as the important sources. The precedents have the authority of the 

courts and are with the consent of the judicial officers. However, the other aids such as 

speeches, debates are only the words spoken at the moment. The comparison between the 

Indian precedents and the foreign laws is not restricted. 

 

The care has to be taken while implementing the foreign laws in the Indian context as the laws 

of the countries differ a lot. Also, the situations in all the countries are different and the same 

cannot interpret the statute of the other country easily. It is not possible every time to apply the 

principles of the foreign countries to interpret the statute of any other country or nation. The 

precedents and the foreign laws are both the guiding lights, the difference is in the authoritative 

value too. In future circumstances, along with the increment in the friendly and the diplomatic 

relations between the countries, the commonness in the laws might also increase giving rise to 

more external aids to the interpretation of the statutes.  
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AN ANALYSIS OF OBLIGATION OF PARTIES TO CONTRACT 

Pratik Maitra32 

 

ABSTRACT 

Understanding the Indian contracts act 1872, section 3733 deals with the obligation of 

parties in a contract. The meaning of this section is, every party in the contract is bound 

to perform the obligation under the contract, until and unless the performance is 

excused or dispensed with under the provisions present in the Indian contract act. For 

instance: the performance of the contract under section 37 can be excused under the 

section 56 by the supervening impossibility of performance or it may be dispensed off 

by a mode of the agreement under section 62. 

One of the most famous case law in this regard is the case of, SYNDICATE BANK V. 

R. VEERANNA34. In this case the court legitimately held that the bank has the 

legitimate right under the stipulated agreement to vary upwards to up to a certain 

percentage. The exercise of this power did not require the bank to put a notice to the 

borrower. 

In our research paper, we shall analyze the concept of obligation thoroughly, we shall 

understand the nature of the obligation, the theories of obligation, violations, and 

changes in obligation, discharge of contracts in detail. 
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33 Indians contract act,1872, § 37 
34 Blog.ipleaders.in, https://blog.ipleaders.in/obligations-parties-contract/ , Nov 27,2020 

https://blog.ipleaders.in/obligations-parties-contract/
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INTRODUCTION 

An obligation of the parties to contract technically means that there exists a legal duty 

of the parties present in it to adhere to the promises as they mutually accepted in the 

contract. In a contract, the parties present offer something of value to each other, which 

could be anything ranging from a service or product or a sum of money. They are 

legally required to fulfil their obligations as provided in the contract, in order to 

complete the exchange. If the obligation of contracts is put to a question, then a 

respective individuals capacity to perform the said task or refrain from doing the same 

must be taken into the consideration. If the parties in a contract fail to come forward 

or carry out the contractual obligation the result at the end will be considered as a 

breach of the contract. 

 

LITERATURE REVIEW 

 

1. “Force majeure and contractual obligation during covid 19”35 

By:chambers in Commercial Agreements & Contracts In India 

The paper came to a conclusion that “Nonetheless, mere inconvenience, 

difficulty, pause or delay in performance of obligations under a contract 

pursuant to the pandemic and its consequential restrictions will not be allowed 

to escape its contractual obligations under the realm of force majeure 

clause.36” 

 

2. “Changing obligations and the psychological contract:a longitudal”37  

By:Sandra Robinson 

 explains in detail about the nature of the obligation, social exchange, the 

dynamism of obligation, violations, and changes in obligations. 

 

                                                        
35 Drishti Das,Additya Sikka, Force majeure and contractual obligation during covid 19, Jan 

27,2021,   https://corporate.cyrilamarchandblogs.com  
36 Amlegals.com, https://amlegals.com/force-majeure-contractual-obligations-during-covid-

19/ , nov 28 ,2020 
37 Robinson, S., Kraatz, M., & Rousseau, D. (1994). Changing Obligations and the 

Psychological Contract: A Longitudinal Study. The Academy of Management Journal, 37(1), 

137-152. January 27, 2021, http://elibrary.slsh.edu.in:2127/stable /256773 

https://amlegals.com/author/admin/
https://amlegals.com/category/arbitration-advocate-in-ahmedabad-gujarat-india/commercial-agreements-contracts-in-india/
https://corporate.cyrilamarchandblogs.com/
https://amlegals.com/force-majeure-contractual-obligations-during-covid-19/
https://amlegals.com/force-majeure-contractual-obligations-during-covid-19/
http://elibrary.slsh.edu.in:2127/stable
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3. “Performance, Punishment and the Nature of Contractual Obligation”38 

By:Stephen Smith 

Here in this paper the critics emphasise the inconsistency between the theory 

of efficient breach and judicial statements about the 'wrongfulness' of breach 

or judicial statements to the effect that 'the purpose of a contract is 

performance and not the grant of an option to pay damages. 

 

4. “Indemnities and the Indian contract act 1872”39  

By: Wayne Courtney 

In this paper the author made observations about the indemnity reforms 

proposed by the Law Commission of India in its Thirteenth Report which was 

on the Indian Contract Act. 

 

RESEARCH METHODOLOGY 

In the current research paper, the researcher has used the methods of doctrinal research, 

the researcher has used the secondary data which was available in various judicial 

proceedings, various law journals, and published articles. Thus to not have a biased 

opinion and identify various elements of such topic. The paper has used a qualitative 

mode of research, which involved collecting and analysing data to understand the 

concepts and opinions of various authors and intellectuals. 

 

IMPOSSIBILITY OF PERFORMANCE 

Contracts are an omnipresent and essential characteristic of businesses. They serve to 

tie individuals and organizations together and control their actions, facilitating the 

achievement of organizational objectives. Therefore, they warrant a prominent role in 

the review of organisations. Unfortunately, while some attention has been provided to 

contracts by macro research, emphasis has been largely been absent from 

organizational research.  

                                                        
38 Smith, S. (1997). Performance, Punishment and the Nature of Contractual Obligation. The 

Modern Law Review, 60(3), 360-377.  January 27, 2021,  http://elibrary.slsh.edu.in:2127 

/stable /1097241 
39 Courtney, W. (2015). INDEMNITIES AND THE INDIAN CONTRACT ACT 

1872. National Law School of India Review, 27(1), 66-88. January 27, 2021,  

http://elibrary.slsh.edu.in:2127 /stable/44283647 

http://elibrary.slsh.edu.in:2127/
http://elibrary.slsh.edu.in:2127/
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There are all kinds of unlikely possibilities. It may occur before the agreement is 

established, or it may emerge subsequently. It could be either a legal or a physical 

impossibility. And one of the thing which may be impossible is the performance of the 

obligation of the defendant itself, or the fulfilment of a necessary requirement which 

precedes the responsibility of the concerned defendant, or even the fulfilment of a said 

condition which arises out of the inability of any other thing and it thus, immaterial in 

terms of deciding the legal liability.  

 

No legitimate obligation exists if the respondent makes a responsibility that is lawfully 

or actually difficult to fulfil at that point. Lawful and actual chance of performance is 

a situation that goes before the introduction of the essential commitment. Obviously, 

simple intricacy isn’t unimaginable, yet it should be dictated by common-sense. 

 

Principles in the light of the condition of situation and advancement as of knowledge 

governs the contract. For instance no obligation is conceived if a man consents to 

burrow a well yesterday, or to assemble a house in the sun, or to make a way to China 

on a straight line. In this manner, such an inconceivability isn’t a commitment. 

 

Many of the common law’s hard and fast rules surrounding contracts have been 

changed and their rigor is relaxed in favour of making the rule of duty of contracting 

parties more nearly approachable and the obligation placed more nearly commensurate 

with the contracting parties condition and atmosphere and capacity to perform. For 

instance When reading section 37, numerous High Courts came to a conclusion that 

the provision to it ensures that the promise has been positively  bound  the members. 

“In Basanti Bai v. Prafulla Kumar Routral40 it was held by the Cuttack High Court that 

“if the contract is valid and enforceable, even if one of the parties to the contract dies 

leaving no legal heir, the persons who acquire interest through that deceased party in 

the subject-matter of the contract will be bound by the contract and particular 

performance can be enforced against such persons”. 

 

 

 

                                                        
40 Basanti Bai v. Prafulla Kumar Routral, 101 (2006) CLT 685 
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CONTRACTUAL OBLIGATION 

 

An original primary responsibility is formed by the creation of a contract. A secondary 

or remedial duty to pay damages occurs after the violation of this primary obligation. 

In such cases, the secondary obligation is wholly substituted by the main obligation, 

which is assumed to be extinct. In general, common law remedies are aimed at the 

fulfilment of a secondary duty, as in the case of a remedy for damages. The primary 

duty is supposed to be imposed by the fair remedy called real performance; but the 

decree also allows for collateral damages, thus enforcing both at the same time the 

main and secondary obligations.  

 

The word contractual obligations at its fundamental level are said to be those 

obligations which are accountable by the terms of the contract to the parties in a 

contract. Thus, the nature of the contractual obligations of the parties mainly depends 

on the terms of the contract. The interchange of a legal consideration can be almost 

anything. This is followed by each contract. Each of the party to the contract may have 

different obligations according to the exchange in their consideration. If in a case one 

of the parties to the contract fails to satisfy the contractual obligations with regard to 

the terms of contract, then it would specifically lead to a breach of the contract. Thus, 

the contractual obligations depend mostly on the particular subject matter of the 

contract. For various forms of contracts, the obligation may be different. However 

some ordinary types of contractual obligations which may be found in almost every 

contract includes the payment,the quality of goods, etc. According to the relevant 

specifics of the contracts at hand, these forms of particular responsibilities may be 

varied or changed. Apart from these, when forming a contract, the certain general 

principles and duties may also be bound by the parties. For example, each party is 

obliged to negotiate with another parties fairly as well as truthfully and they are even 

obliged to not use the means of force or coercion in order to gain another’s consent in 

a contract. 

 

 

 

 

 



 

42 | P a g e  
 

THEORIES OF CONTRACTUAL OBLIGATION 

 

Section 37 of the said Act deals with the rights possessed by the parties to contract 

when it comes to the Indian Contract Act, 1872. 

 

Here, each and every party must fulfil its obligation which are specified under the 

terms of contract, unless, there may be a case of the performance being excused, in 

compliance with the terms laid by the Contract Act or for that matter,  any other statute. 

If a performance, under section 37 is supposed to be waived by the means of an 

agreement, provided in section 6241 or, by resolving the impossibility of performance, 

may be waived in accordance with section 5642. 

 

There are two hypotheses, the group based theory and the cycle based respectively. 

Group-based theories are considered to favour a single party too much in a transaction. 

The theory of will offers the promissory too much protection while the theory of 

dependence is notorious for its protection to promise, as it is considered too much. The 

emphasis of these provided theories which come on the transaction of a single party is 

established as one of its major weakness which would eventually cause greater 

problems. 

These theories that are based on groups are the ones which analyse the contractual 

agreement’s content in order to see whether it obeys to the standard of assessment 

defined as primary by the theory. Two such criteria that have gained broad attention 

are economic efficiency and substantive justice. In general, there is a problem suffered 

by most of the standard-based theories, the basic problem is the identification as well 

as the standard by which the responsibilities which are enforceable can be 

distinguished by those which re unenforceable.  

 

Cycle based hypotheses has been known to move the focal point of the request from 

the parties to the agreement and even from the essence of the parties consent to ta 

specified manner in which the parties agree.  These speculations set out fitting methods 

for the foundation of implementable commitments and afterward audit each exchange 

                                                        
41 Indian Contracts Act,1872 § 62 
42 Indian Contracts Act,1872 § 56 
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being referred to check whether these systems have been followed. The single most 

serious issue connected to this technique focused hypotheses is that they set impossible 

obstacles in the method of alleviating implementation challenges. 

 

CONTRACTUAL OBLIGATION DURING COVID 

The strike of the COVID-19 pandemic has severely upset the human resource, business 

processes and almost everyone’s lives to the core in a way which was highly 

unexpected, this pandemic will be remembered as a calamitous  moment which would 

inflict adverse effects which would not only be in our lives, but also would cause a 

significant damage to business, trade, and the economies of the countries around the 

world.  

 

It is critical that numerous authoritative commitments have gotten difficult to satisfy 

with this unexpected move in working examples and even changes in the economy 

because of the lockdown and limited development. 

As far as section 37 of the contract act is concerned, it makes sure that the parties which 

are contracting to either satisfy or even offer in order to satisfy their responsibilities. 

But on the off chance that the commitment to perform the act has been eased down by 

the law.  

 

“37. Obligation of parties to contract —The parties to a contract must either perform, 

or offer to perform, their respective promises, unless such performance is dispensed 

with or excused under the provisions of this Act, or of any other law.”43 

Hence, if it results of the flare-up of the pandemic, circumstances arose where the 

gatherings to the business contracts couldn't meet their legally binding commitments, 

independent of the way that they were not to blame. 

 

Several concerns have been posed over and over again about the responsibilities that 

could occur to a group due to an accidental lockdown as a consequence of such non-

performance. However, with the outbreak of the virus being announced by the Ministry 

of Finance on 19.02.2020 as a "Force Majeure Event," several questions were 

addressed by interpreting the force majeure clause. The majority felt that they should 

                                                        
43 Indian contracts act, 1872 § 37  
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reconsider and then amend the current arrangements to defend themselves in the future, 

if similar circumstances took place.   

 

The exacting feeling of this  expression "force majeure" has been derived from the 

words for predominant or more noteworthy power in French, and is by and large used 

to portray conditions "outside the control and without the fault or negligence" of the 

gathering. Such conditions constantly discourage the congruity or legitimate presence 

of an arrangement between the social affairs. 

 

The point of embeddings a “force majeure” condition in the business contracts is done 

in order to help the arranging parties perceive chances and, in this way, to bypass 

negligible prosecution because of postponements or non-execution brought about by 

conditions not oversaw by the gatherings. In different terms, force majeure is normally 

summoned to restrict a gathering from satisfying a commitment under the agreement, 

either inconclusively or incidentally. 

 

Recognizing the force majeure, case bunch permits an individual in order to set down 

a novel occasion and then the outcomes in the force majeure contract condition. For 

example, a pandemic is an act of God. It is conceivable to extend the extent of a force 

majeure arrangement to explicitly prohibit more than one force majeure case. 

In addition, three main factors would depend on the invocation of the force 

majeure clause, its applicability and lastly, even the outcome of the clause 

1. Multifaceted design with which the provision of power majeure is 

drawn up. The language of such provisos can fluctuate enormously and 

the force majeure condition would have various degrees as a 

conclusion impact. 

2. Regulating the contract law which supervises interpretation of the 

concerned contract. 

3. An case by itself. 

 

The contracting parties jointly decide on the record of incidents which are to be 

classified under this provision, this incorporates the demonstrations of war, fights, fire, 

floods, tropical storms, seismic tremors, bombings, strikes, lockouts, log jams, delayed 
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deficiencies of materials, government action restricting or preventing either party from 

meeting its respective contractual obligations that trigger dissatisfaction. 

 

It ought to be recollected that a power majeure statement doesn't entirely pardon a 

gathering's presentation, yet rather it is suspended for a time of force majeure, but as 

far as the result of conjuring of that condition is principally subject to an arrangement 

among the gatherings.  

 

For instance, if the agreements of force majeure gives that if power majeure goes on 

for in excess of a characterized length, either gathering can end the agreement at its 

decision with no monetary commitments or outcomes on one or the other side. 

Actually, from specific points of reference it tends to be presumed that the thought is 

being abused to liberate parties from responsibilities that they are not, at this point 

arranged to satisfy. The gatherings have endeavoured to frame the circumstance by 

utilizing the convention of dissatisfaction and force majeure are used as a shield in 

order to keep away from the commitments under the arranged agreement.  

 

CONCLUSION 

A contract is called successful when both of the parties concerned fulfil all the explicit 

as well as the implied obligations which have been set out in the contract. Only if the 

performance reaches the level of expectations, only then the duty is deemed to be 

fulfilled, and if it fails, it is called as an infringement.  

 

Appropriately, a legally binding commitment on the parties coming about because of 

a agreement between the gatherings which be forced either straightforwardly or by 

conceding the obligor, the harms which the actual agreement again specifies pretty 

much.. The cause of action occurs only when there is proof of the agreement and its 

violation. The primary and main duty is the commitment to meet the particulars of the 

agreement. The obligation to pay the harms is simply auxiliary and an obligation of 

review. 

 

For certain unique commitments, the responsibility of the parties to a contract is gained 

by signing in. The wilful acknowledgment of a bunch of rights and obligations should 

be required. It is additionally evident that the estimation of an authoritative 



 

46 | P a g e  
 

responsibility lies in the very truth that it is for the gatherings to make a deliberate, 

legitimately restricting guarantee to shape an agreement. As the agreement is 

legitimately acknowledged and enforceable, the authoritative commitment gives the 

ethical commitment lawful impact and legitimacy. 

 

The guidelines provided by the notifications under the Epidemic Disease Act, 1897 

and the Disaster Management Act, 200544, must be followed in a very strict sense 

otherwise those who violate them would be penalized and punished under the Indian 

Penal Code. In this way, the inability to satisfy the contractual commitments went into 

between the parties can't conjure legitimate procedures if the inability to perform was 

because of the lockdown forced by the Government, given that the gatherings are in a 

situation to set up the connection between the conditions and the legally binding 

commitments. 

 

In any case, basic bother, trouble, respite or postponement in the execution of 

commitments under a pandemic agreement and its subsequent limits would not be 

allowed to abrogate its authoritative commitments under the force majeure provision. 

 

  

                                                        
44 Drishti Das,Additya Sikka, Force majeure and contractual obligation during covid 19, Jan 

27,2021,   https://corporate.cyrilamarchandblogs.com 

https://corporate.cyrilamarchandblogs.com/


 

47 | P a g e  
 

HISTORY OF INTERNATIONAL COMMERCIAL ARBITRATION 

Anish Sinha 

 Abstract 

Arbitration has emerged as one of the most compatible mechanisms for resolving disputes. The 

process of arbitration has been adapted by almost every country. However, there are some 

places where the process is not in practice in a fully-fledged manner. We see that arbitration is 

seen as a legal process. If we look back, the history of commercial arbitration has come up 

from one of the customary practices. There ae several countries that have contributed different 

principles for making arbitration a well settled practice.  

 

There was no clear conclusion given by the ancient scholars as to the first recorded instance of 

International arbitration being practised among the states. With time, the practice evolved and 

it got converted into widely accepted mechanism. Arbitration was not of two types at first. 

Arbitration institutions started developing with time. Today, parties have the choice for 

adopting either of them.  

 

In this research paper, the author has explained the origin of international commercial 

arbitration in detail. Along with, a dichotomy has been created between the practice of 

arbitration in 19th century and today. It is necessary to know the set back of the process is now 

getting prioritised and trusted upon. 

Keywords: arbitration, history, institutions, principles 
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 ORIGIN OF INTERNATIONAL COMMERCIAL ARBITRATION  

 

The Justice System is not contrasted by attorneys, but by money, managers, and businessmen. 

Section of law upgraded from Common law nations initiated from traders, societies, affiliation. 

Arbitration is highly focused to resolve the issues and matters among the parties. In arbitration, 

there are set of rules to administer issues out of the court of law. As the exchange extended and 

they were needed to go past nations the best way to escape a discussion in another nation is 

choosing their own administering rules so therefore worldwide exchange developed and 

created rules and standards for the same. 

 

Germans contributed a great deal of ideas “Kompetence-Kompetence”, Distinguishableness 

and so forth As exchange crossed the English practices, they got this training in Britain. English 

appointed authorities, who were given a contract by the ruler for settling questions among 

themselves which tends to make pressure, and therefore the ruler declared the law to control 

the discretion restricting intervention. English assertion was never upheld mediation as it was 

to control intervention. And so the courts in Britain affect assertion procedures. Since courts 

use to consider themselves to be better than the Intervention council, they use direct mediation. 

The advancement in Europe was contrasting since they believed that the shippers ought to be 

permitted to settle their debates among themselves consequently, the organization created 

there. 

 

In common/civil law nations the mediation was administered by a large organization organized 

by customary law in respective nations and the discretions were specially appointed. 

Customary law traced ad hoc mediation and common law traced institutional discretion. 

Customary law doesn't have institutional discretions. A country like Singapore specially 

appointed assertion, SIAC. SIAC is an institutional assertion established in Singapore. On the 

other hand, in a country like China specially appointed discretions were not permitted. 

Germany and France starting to rehearse some type of impromptu assertion. 

  

Given the expanding significance of assertion as an option in contrast to the exorbitant case, it 

is a quite basic task to comprehend the specific  job which the process of  intervention plays in 

the process of empowering settlements which are self- arranged in various settings and the 
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reasons as to  why it has been more compelling45 is that resolutions focused particularly in a 

global business setting rather than other broadly utilized methods for elective question goal, 

like intercession and Medications Arb. Intercession comprises the interaction of helped 

exchange wherein an impartial individual assists the gatherings with agreeing. It varies from 

discretion in which it happens to be fairly more consensual and doesn't generally give rise to  a 

last settlement of the put forth question. It is less expensive than intervention and helps the 

gatherings to track down their own answer for the debate. Regardless of whether no last 

arrangement is discovered it might assist them with choosing the best further strides for the 

goal of the question. In spite of the fact that prosecutors may, in certain conditions be 

constrained to enter intervention – or if nothing else be put compelled to do as such – it is 

simply powerful and fruitful to the degree that disputants think that it is viable. All the above 

mentioned, and different factors, for example, the way that this methods for elective question 

goal doesn't fit situations where a disputant isn't fit for arranging, or wants to build up a lawful 

point of reference, or need a court request in order to control the lead of a foe, has brought 

about assertion being more well known and all the more regularly picked and utilized as a 

technique for the elective dispute resolution.46 

 

Likewise, taking into consideration the Med- Arb, the operation was an interim form assisting 

the dispute resolution in which it successfully entails the characteristics and attributes from 

mediation as well as arbitration, and in such cases the respective parties are to choose, and the 

institutions of arbitration offer, which is done in order to resolve the disputes which are 

contractual in nature. However, in some of the instances where there exists a single individual 

who is neutral he may  take on the role of both, the arbitrator as well as the mediator, which 

would in turn end up in saving time as well as money. This is positive as it may propel the 

respective parties to resolve their disputes while in the stage of mediation, as they are made 

aware that if in case they do not arrive at a conclusion it is most likely that the mediator would 

render a decision which would be binding as well as final in nature, if they fail to resolve their 

                                                        
45 Township of Aberdeen v Patrolmen’s Benevolent Association, 669 A.2d 291 (N.J.S. Ct., App. Div. 1996) where 

the arbitral award rendered was struck down by the Court on the basis that the arbitrator had improperly relied on 

information gained during the course of mediation and not presented during the arbitration process; Folberg et al. 

(2005, pp. 643–646). 
46 K. Noussia, Confidentiality in International Commercial Arbitration Township of Aberdeen v Patrolmen’s 

Benevolent Association, 669 A.2d 291 (N.J.S. Ct., App. Div. 1996) where the arbitral award rendered was struck 
down by the Court on the basis that the arbitrator had improperly relied on information gained during the course 

of mediation and not presented during the arbitration process; Folberg et al. (2005, pp. 643–646). 
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disputes while in the mediation phase. However, this form of dispute resolution mechanism 

has not gained popularity, and is not used much.  

  

 With gradual modification in time, the system generated delicate turbulence directed on the 

blending of the roles of go-between as well as intermediator due to  several reasons, like the 

roles square measure  thought of an incompatible, associate degree in distinction with what has 

been used in favour of an argument of Med- Arb, parties also have been less candid in human 

action with the intermediator and, thus, undermine the important features of mediation because 

if they recognize that their intermediator can decide the dispute in any given case then there 

was a high probability of getting mediation to fail, the chance that the mediator-turned-

arbitrator’s read of the problems involved might get tormented by info which has been imparted 

in confidentiality and in an ex-parte decision, this is additionally a negative issue which would 

eventually deter the employment of this sort of distinct methods of dispute resolution. In 

addition to that, a negative issue that will deter the employment of this sort of different dispute 

resolution is that the proven fact that several mediators have very little or no expertise 

conducting associate degree arbitration hearings and should not be competent to require on the 

opposite role. Lastly, there's conjointly the possibility, unless there is an associate degree 

categorical relinquishing of such a right, for the mediation award to be challenged on grounds 

of ex parte communication at the mediation stage. 

 

INTER-STATE ARBITRATION IN ANTIQUITY 

Worldwide discretion was a supported method for calm settlement of issues among states and 

state-like substances in Olden times47: "intervention is the most established technique for the 

tranquil settlement of global questions. Specifically, there is generous authentic proof for the 

utilization of assertion to determine debates between states, city-states, and comparative 

elements in old Greece, Rome, Persia, and Mesopotamia48 

 

When the state-to-state- context is arrived at, it is essential and mandatory to cite the case of 

Lagash v. Umma, apparently settled in 2550 B.C. by King Mesilim of Kish, or the 2100 B.C. 

                                                        
47 A.Stuyt,SurveyofInternationalArbitrations1794-1989vii(3d ed. 1990). 
48 SeeS.Ager,InterstateArbitrationsintheGreekWorld337-90 B.C. (1996); D. Bederman, International Law in 

Antiquity 93-94 (2001) (Persians were “willing to submit certain kinds of local disputes to third-party 
arbitration”); Lafont, L’arbitrage en Mésopotamie, 2000 Rev. arb. 557; J. Ralston, International Arbitration from 

Athens to Locarno (1929); D. Roebuck, Ancient Greek Arbitration (2001) (arbitration in Greek Antiquity). 
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case of Ur v. Lagash, here, The King of Uruk had ordered a city to return the territory it had 

seized by force from another49.  

 

Others face two issues pronounced in the late eighth century B.C. which was by Eriphyle who 

was a noblewoman, this was done over Argos’s intention to wage a war against Thebes, this 

was in 650 B.C. and this internal dispute between Andros and Chalcis was for mere possession 

of an abandoned city50, later, there was a disagreement between Athens and Megara in later 

600 B.C. over the piece of the island of Salamis, or a 480 B.C. this particular controversy 

between Corinth and Corcyra over the control of Leucas.51 

 

The Scholars which deal with Antiquity are unwavering in coming to a conclusion that it was 

indeed a practise among Ancient Greeks to resolve the disputes concerning city-states through 

the means of international arbitration. In an authority’s words, “arbitration was used throughout 

the Hellenic world for five hundred years.”52, it is to be considered that the records state that 

between the time period of 300 B.C. and 100 B.C. around 46 separate state-to-state arbitrations 

took place which is a figure that is quite impressive of one interstate arbitration that took place 

every four years53. This happened to be a result of frequent inclusion of the clauses of 

arbitration in state-to-state treaties54, which provided for specified forms of distinct arbitrations 

to resolve the future page "8" which are the disputes which might arise as stated under such 

treaties, and even the submission agreements with regard to the existing “inter-state” disputes.55 

Mediation was likewise used as a mechanism to settle debates between state-like substances 

during time of the Roman age. Despite the fact that pundits see that the utilization of mediation 

                                                        
49 L.Edmonson(ed.),DomkeonCommercialArbitration§2.1(3d ed. 2010 & Update 2013). & 

Lafont,L’arbitrageenMésopotamie,2000Rev.arb.557,568-78 (arbitrations between principalities in ancient 
Mesopotamia). 
50 Fraser,ASketchoftheHistoryofInternationalArbitration,11 Cornell L.Q. 179 (1925-1926) (citing Raeder, 

L’Arbitrage international chez les Hellènes 16-17 (1912)). 
51 Smith,“JudicialNationalism”inInternationalLaw:National Identity and Judicial Autonomy at the ICJ, 40 Tex. 

Int’l L.J. 197, 203 n.30 (2005). Compare J. Verzijl, III International Law in Historical Perspective 72 (1976) (first 

state-to-state arbitration in 600 B.C. between Athens and Mytilene). 
52 Fraser,ASketchoftheHistoryofInternationalArbitration,11 Cornell L.Q. 179, 188 (1925-1926). See also S. Ager, 

Interstate Arbitrations in the Greek World 337-90 B.C. 3 (1996). 
53 Westermann,InterstateArbitrationinAntiquity,IITheClassical J. 197, 197-98 (1906-1907). 
54 J.Ralston,InternationalArbitrationFromAthenstoLocarno156- 58 (1929); M. Tod, International Arbitration 

Amongst the Greeks 65- 69 (1913); Westermann, Interstate Arbitration in Antiquity, II The Classical J. 197, 202 

(1906-1907). 
55 S.Ager,InterstateArbitrationsintheGreekWorld337-90B.C. 8-9 (1996); Westermann, Interstate Arbitration in 

Antiquity, II The Classical J. 197, 199-200 (1906-1907). 
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witnessed a decline from Hellenic practice56, it was in no way, shape, or form deserted. 

Regional regions of the Roman Domain, just as vassal states and partners, engaged the Roman 

Senate, to Roman proconsuls, or to other Roman establishments for "arbitral" choices or the 

arrangement of authorities to determine regional and different questions.57 

  

In common, the ancient record and data depict Rome was known to prioritize a political or a 

military answer, which was within the domain of Empire, to the inter-state arbitration58. 

 

INTER-STATE ARBITRATION IN 18TH AND 19TH CENTURIES 

 England's North American provinces seem to have accepted state intervention from in any 

event the snapshot of their freedom. The 1781 Articles of Confederation gave a system to 

settling state debates between various American states, through what must be ordered as 

arbitral strategies59. All the more essentially, "the advanced period of an arbitral or legal 

settlement of global debates, by regular accord among all essayists upon the subject, dates from 

the marking on 19 November 1794 of Jay's Arrangement between Incredible England and the 

US."60 In addition to other things, in a decided exertion to re-establish friendly relations 

between the recently free US and Extraordinary England, Jay's Deal accommodated the 

foundation of three diverse arbitral systems, managing limit questions, claims by English 

shippers against the nationals of U.S.,  and certain claims by the U.S. residents page which 

were against great England.61 This event was indeed  a momentous advance, which was 

between the ongoing soldiers, and this introduced another time of interstate resolution. 

 

Throughout the 19th century, the tradition of the United States of arbitrating the international 

disputes continued62 which also included an arbitration clause , which was provided in the 

                                                        
56 Fraser,ASketchoftheHistoryofInternationalArbitration,11 Cornell L.Q. 179, 190 (1925-1926) (“The republic 

lost what Greece had gained, and the empire lost the little the republic had won.”). 
 
57 J.Ralston,InternationalArbitrationFromAthenstoLocarno171- 72 (1929). 
58 Fraser,ASketchoftheHistoryofInternationalArbitration,11 Cornell L.Q. 179, 190 (1925-1926). 
59 The Articles of Confederation provided for States with inter- state disagreements to jointly appoint five 

“commissioners or judges” to resolve their disputes; failing agreement, a complex list system was prescribed, in 

which each party was entitled to strike names of unsuitable candidates. U.S. Articles of Confederation, Art. 

IX(1781); §1.01[A][5], p. 21 
60 J.Ralston,InternationalArbitrationFromAthenstoLocarno191 (1929). See also Raymond, Demosthenes and 

Democracies: Regime-Types and Arbitration Outcomes, 22 Int’l Interactions 1, 3 (1996) (“interstate arbitration 

prior to the Jay Treaty of 1794 remained more of an episodic occurrence in world affairs than a patterned 

regularity”). 
61 Treaty,Arts.V,VI,VII(1794),reprintedinH.Miller,II Treaties and Other International Acts of the United States of 
America 1776-1863 245 (1931). 
62 SeeEditorialComment,TheAmericanTheoryofInternational Arbitration, 2 Am. J. Int’l L. 387 (1908). 
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Treaty of Guadalupe Hidalgo of 1848, this provided for the resolution of the future disputes 

between the United States as well as Mexico “by the arbitration of commissioners appointed 

on each side, or by that of a friendly nation.” 63 

 

The similar act was performed by the United States in the Treaty of Washington, 1871 with 

The Great Britain, which provided the basis for resolving of a series of disputed which were 

provoked by the Civil War,64 this also included the Alabama Arbitration which concerned the 

U.S. claims and said that The Great Britain was in violation of the neutrality obligations during 

the course of the Civil War65. Also, the Washington Treaty that  provided for a five person 

tribunal for the arbitration of the rising disputes, which would consist of one arbitrator being 

nominated by the United States and the Great Britain, and also, three of the arbitrators which 

were to be nominated by the states which stood neutral. It is also known that The United States 

and Great Britain were rapidly resorting to the process of arbitration in order to settle various 

boundaries and several other disputes during the course of the 19th and early 20th centuries.66 

  

Arrangements to arbitration in the Americas were not limited to issue including the US. They 

were somewhere between the range 1800 and 1910,also around 185 different arrangements 

among the Latin American states had the mediation provisions, managing everything from 

monetary cases to limits, to general relations. For instance, an 1822 understanding among 

Colombia and Peru, which was planned to "draw all the more intently the bonds which ought 

to in future join the two states," gives that "an overall gathering of the American states will be 

assembled… as an umpire and conciliator in their questions and contrasts.67" Toward the finish 

of the nineteenth century, a few Latin pages, "13" American states went into reciprocal 

                                                        
63 TreatyofGuadalupeHidalgo,Art.XXI(1848).TheUnitedStates and Mexico entered into a number of other treaty 

arrangements during the 19th century, to resolve various categories of disputes. J. Ralston, International 

Arbitration From Athens to Locarno 203-07 (1929). A much greater number of arbitrations were conducted 

between the United States and other countries during the 19th and early 20th centuries. Id. at 208-26. 
64 J.Ralston,InternationalArbitrationFromAthenstoLocarno194- 95 (1929). 
65 TreatyofWashington,Art.I(1871),reprintedinC.Bevans,XII Treaties and Other International Agreements of the 

United States of America 1776-1949 170 (1968). 

 
66 SeeW.Manning,ArbitrationTreatiesAmongtheAmerican Nations (1978). 
67 AdditionalTreatyBetweentheRepublicofColombiaandthe Peruvian State to Form the Assembly of 

Plenipotentiaries (“Tratado Adicional Entre la República de Colombia Y el Estado de Perú Para Formar La 
Asamblea de Plenipotenciarios”), Arts. 1 & 3 (1822).  
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assertion arrangements, giving that predefined classes of between state debates would be 

submitted to mediation.68 

 

Also, numerous Latin American states were occupied with between state interventions 

emerging from hostile limit questions acquired from the pioneer periods, which the questioning 

gatherings submitted to an unfamiliar sovereign. Assertion of matter related to this were  not 

generally effective, particularly at the time when the contested domain was plentiful in normal 

assets or in the minerals,69 and limit questions on occasion required extra interventions to 

decipher or carry out an underlying award. Arbitration of state-to-state debates doesn't seem to 

have been utilized altogether in Europe in course of the eighteenth century.70 

 

However, by the late 19th century, the provisions of arbitration were started to be included in 

the treaties between the European states. 71 The treaties which were multilateral and contained 

the agreements for the institutional arbitration further included the matters which ranged from 

the General Postal Union, which was in charge of the carriage of goods through the medium 

of  rail and post, and European colonization and the trade that took place in Africa,(70) 

ultimately  to the slave trade. Several bilateral treaties between the European states which 

happened during the late 19th century majorly dealt with the extradition72 and commercial 

relations were known for containing arbitration clauses.   

 

In the final years of the 19th century, the  European states also concluded a number of 

arbitration treaties providing generally for the arbitration of defined categories of future 

disputes. One representative bilateral arbitration treaty from this era provided that the parties 

would submit to arbitration: “all the controversies, whatever their nature and cause, which may 

arise between them in the period of existence of this Treaty.” As discussed above, the 

                                                        
68 SeeJ.Verzijl,VIIIInternationalLawinHistoricalPerspective 223-24 (1976) (citing arbitration treaties between 

Brazil and Chile (1899), Argentina and Uruguay (1899), Argentina and Paraguay (1899), and Guatemala and 

Honduras (1890, 1895)). 
69 SeeDonovan,ChallengestotheTerritorialIntegrityofGuyana:A Legal Analysis, 32 Ga. J. Int’l & Comp. L. 661, 

675-78 (2004) (describing demise of arbitral ruling over Venezuela-British Guyana territory with gold deposits); 

Woolsey, Boundary Disputes in Latin- America, 25 Am. J. Int’l L. 324, 330 (1931) (describing inconclusive 

nature of arbitration over Ecuador-Peru territory rich in resources). 
70 SeeConventionBetweenCostaRicaandPanamaforthe Settlement of the Boundary Controversy, reprinted in 6 

Am. J. Int’l L. 1, 1-4 (Supp. 1912); K. Carlston, The Process of International Arbitration 66-70 (1946). 

 
71 GeneralActoftheBerlinConferenceonWestAfrica,Art.12 (1885). 
72 TreatyofBern,Art.16(1874). 
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popularity of bilateral arbitration treaties – if not their actual usage – continued into the first 

half of the 20th century.73 

 

DEVELOPMENT OF COMMERCIAL ARBITRATION 

Business debates can be followed from the start of recorded human culture. It is once in a while 

recommended that "as a technocratic component of debate settlement, with a specific 

arrangement of rules and tenets, worldwide business mediation is a result of this century [i.e., 

the twentieth century]"74or "toward the start of this [the 20th] century. The global business 

assertion was getting set up."75 To the extent that these remarks suggest that worldwide 

business discretion is the new marvel, they are negated by a nitty-gritty chronicled record, 

which leaves no genuine uncertainty concerning the long custom – extending for a long time – 

of intervention as methods for settling global and other cross-line business questions. 

  

With state-to-state arbitration in mind it has been made clear that the boundaries which have 

been established between arbitration and the distinct other modes of resolution of disputes, 

these were not clearly drawn and specified in the early days.  “Arbitration” also sometimes  

resembles a state-sponsored form of  an alternative dispute resolution mechanism, which was 

more similar to the judicial or the administrative proceedings, or a non-binding conciliation, 

other than contemporary international commercial76 arbitration. At the same time, some of the 

ancient societies seldom possessed the systems of the civil litigation and judicial administration 

which is comparable to the ones in the contemporary legal. As one commentator concludes: 

“Until well into imperial times there were no professional judges in Rome. In all civil matters, 

the state deputed respected citizens, sometimes from a panel to act as adjudicators on its 

behalf.” 

 

                                                        
73 ConventionofBern,Art.57(3)(1890). 
74 Shalakany,ArbitrationandtheThirdWorld:APleafor Reassessing Bias Under the Specter of Neoliberalism, 41 

Harv. Int’l L.J. 419, 430 (2000). 
75 A.vandenBerg,TheNewYorkArbitrationConventionof1958 6 (1981). See alsoSornarajah, The Climate of 

International Arbitration, 8(2) J. Int’l Arb. 47, 50-51 (1991) (“International commercial arbitration, particularly 

in the field of foreign investment contracts, developed principally in the latter part of the twentieth century.”); 

UNCTAD, Dispute Settlement:International Commercial Arbitration 20 (2005) (“International commercial 

arbitration as we know it today began in Continental Europe in the 1920s.”). 

 See§§1.01[A][2] ].&[5 

 
76 M.Bohacek,ArbitrationandState-OrganizedTribunalsinthe Ancient Procedure of the Greeks and Romans 197-

204 (1952); D. Roebuck, Ancient Greek Arbitration 46-47 (2001). Indeed, “litigation” in many historical settings 
bore little resemblance to contemporary processes, making the categorization of arbitration as “alternative” 

dispute resolution misleading. 



 

56 | P a g e  
 

Despite these complexities, there is enough substantial evidence of A.D.R mechanisms for 

commercial disputes, each different from external judicial processes, and many are closely 

resembled with contemporary arbitration, through almost all ages of recorded human history. 

Indeed, in many eras, commercial and similar issues were resolved through processes very 

closely resembling contemporary international commercial arbitration.77 

  

 COMMERCIAL ARBITRATION IN INDIA MIDDLE AGES 

Hindu mythology provides early details of arbitration. In some data records of the Ramayana, 

Lord Ram and his family attempted to settle their disputes and issues through arbitration by the 

deities.78 In one plot, Lord Ram’s twin sons confiscate their father’s horse, leading to a fight 

between the sons and father (who is unaware of the identity of his sons). A plot of Hindu gods 

(including Lord Brahman, Lord Siva, Lord Indra, and their wives) attempt to resolve the 

disputes and issues through mediation, including an attempt to force the twins to accept a divine 

arbitrator; in a development reminiscent of some contemporary arbitral settings, none of these 

efforts succeed, because the parties reject all proposals for arbitrators for various asserted 

reasons of partiality.79 

 

In the ancient times, in the land of India, the local village councils also known as panchayats 

were in charge of holding an informal arbitral proceedings and the decisions which were 

arrived at by them were considered binding. Such forms of dispute resolution involved the 

process of the nominations of the local luminaries, who were mostly the elders of the village 

and those who held high stature in the society in order to settle the disputes withing the 

communities. This council which comprised of certain adjudicators formed a system of self-

rule in India. The Panchayati raj which was responsible for incorporating the arbitral practises 

which was a part of a post-colonial idea of the local governance and had its grassroots in 

democracy.   

                                                        
77 eeLafont,L’arbitrageenMésopotamie,2000Rev.arb.557;D. Roebuck, Ancient Greek Arbitration 23-25, 36-45 

(2001); D. Roebuck & B. de Fumichon, Roman Arbitration 193 (2004). 
78 SeeP.Richman(ed.),ManyRamayanas:DiversityofA Narrative Tradition in South Asia 123 (1991). 
79 SeeP.Richman(ed.),ManyRamayanas:DiversityofA Narrative Tradition in South Asia 123 (1991) 
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There happens to be evidence that Panchayati raj was preferred as a dispute resolution 

mechanism before approaching the judges, it was preferred by the people to have a system of 

an informal nature and which held the ability to avoid the technicalities of the judicial system, 

this was seen as a major advantage. Even now, the villages in the Southern Asia prefer the 

process of settling the dispute before the panchayat. Under the British colonial administration, 

arbitration was limited, however, it has gradually expanded and took its place in the resolution 

of disputes.  
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STUDY OF GENERAL CLAUSES ACT IN LIGHT OF VARIOUS 

JUDICIAL PRONOUNCEMENTS 

Aparna Johri80 

Abstract 

The General Clauses Act, 1897 is not restricted to a specific department of law, but it applies 

to all the departments. This act makes provision as to the construction of General Acts which 

is applied all over India. Even the General clauses act, which is also called the interpretation 

act of any country is responsible for codifying the rules for the statutory interpretation.  In fact, 

the definitions which are there is the act apply only where the context is not otherwise needed. 

The purpose of enactment of this act was to shorten the language, provide uniformity, and 

explicit certain rules for the interpretation of the Central Act. Its objective was to place one 

single statute or act different provision as regards the interpretation of words or legal principles.  

The following act has even been applied for the constitutional interpretation, by Article 367 of 

the Constitution of India. 

 

This Act has a long history of evolution starting from The Interpretation Act, 1850 in United 

Kingdom on initiative of Lord Brougham followed by the Interpretation of The General 

Clauses Act, 1897. With the evolution and enforcement of the General Clauses Act there were 

a great scope of Amendment which was needed in near future which was introduced by the 

Law Commission of India in their Sixtieth Law Commission Report.  

 

This Research Paper discuss about the General Clauses Act, it’s Objective, the evolution of 

General Clauses Act with it’s Application and the needs of Future Amendment introduced by 

the Law Commission of India. 

 

Keywords: General Clauses Act, Interpretation Act, Amendments, Law Commission 

 

 

 

 

 

                                                        
80 BBALLB(H),Amity Law School, Amity University Chhattisgarh  
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INTRODUCTION  

The General Clauses Act, 1897 is a Pre-Constitutional Act. Article 367 makes The General 

Clauses Act, 1897 applicable to the Indian Constitution and was approved by the president 

under Article 372(2) of the Constitution. The General Clauses Act evolved from a class of acts 

which is known as the Interpretation Act. The acts of interpretation mostly define the rules by 

the virtue of which the courts must interpret the provisions which have been laid down by the 

parliament. Also, a set of rules has been provided by the act which makes sure that is 

responsible for the regulation of certain aspects of the operations of other enactments. Also, 

there exist some other provisions that are not entirely rules or definition of the construction, 

but are said to be a substantive rule of law. There is a very long history for Interpretation Act. 

Interpretation Act, 1850 was an act enacted by the UK Parliament that simplified the language 

of the statute. This Act was also known as Lord Brougham’s Act. It originated the system of 

dividing ordinance sections which is automatically a substantive enactment and has also made 

various other provisions for interpretation of the statute. The act of 1850 was overruled by the 

Interpretation Act, 1889. 

 

The Interpretation Act which is enforced in India is The General Clauses Act, 1897. The 

General Clauses Act, 1897 is an Act to consolidate & extend The General Clauses Act, 1868 

& 1887.81 

 

The General Clauses Act, 1897 is not codified to a specific department of law but pertains to 

all the branches. The act is responsible for the construction of the said act and even other laws 

which exist in India. The General Clauses Act was the most crucial act passed by India with 

the affirmed object to shortening the language of the Act. The act puts forth some of the rules 

which would be quite difficult and tedious to be repeated in each and every statute. The 

usefulness of The General Clauses Act, 1897 is substantial as it not just includes the judges 

references but also has been known to administer as a draftsman who would protect a device. 

 

 

 

 

 

                                                        
81 The General Clauses Act, 1897  
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OBJECT OF THE ACT 

The object of Act is that- 

1. It has been used in order to shorten the language of the enactment of the statute 

2. It has been known to provide as far as possible uniformity of representation in the  

Central Act, by providing the explanation of various phrases and the terms which are 

in extensive use, 

3. To put forth unambiguously some effective rules which deal with the formation & 

assists in the Central act’s interpretation  

4. To guard the errors by introducing a specific common form clause in each and every 

act.  

The General Clauses Act, 1897 which is also widely popular as the Interpretation Act of the 

country codifies the statutory interpretation rules, such rules are in the essence of the 

guidelines. Even the definition which are contained in the act applies only in circumstances 

where the context is not really required.  

 

According to Supreme Court82 The purpose  and the objective of this Act is to put forth a single 

statute in different provisions with regard to most of the interpretation of the words and the 

principles which are in use and would need to be specified in a separate manner in other acts 

or regulations.  

 

EVOLUTION OF THE GENERAL CLAUSE ACT 

The General Clauses Act, 1868 was the first act to be passed in India with a fundamental goal 

to shorten the language of the Act. This Act was an adaption with modification of Interpretation 

Act, 1950 which is also called as Lord Brougham’s Act passed in the year 1850. The General 

Clauses Act, 1887 was the supplement of The General Clauses Act, 1868 by altering and 

defining a few more words and laying down certain new rules of construction.  

 

The General Clauses Act of 1868 &1887 contain statutory definition, it was obviously convey 

the legislative dictionary should be combined in a single enactment and similar consideration 

could have applied equally for the rule of construction. In the process of consolidation of the 

                                                        
82 The Chief Inspector of Mines v. K.C. Thaper  (1962) 1SCR 9at18, N. Subramani Iyer  v. Official Receiver , AIR 

1958 SC I  
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previous Acts, United Kingdom came with a recommendation of addition by succeeding 

knowledge and provision defined under Interpretation Act, 1889. The General Clauses Act, 

1897 was introduced by Sir C. Ilbert and in effect an extensive amendment and an expansion 

of the interpretation act, 1889 which was credited by the Interpretation Act, 1978. However, 

the provision of earlier Act has been encompassed in The General Clauses Act, 1897; but there 

still may be a need for some interpretation of statute of The Central Legislative Authority 

enacted before the Act of 1897. 

 

There was a grave need for the alteration, addition and amendment in The General Clauses 

Act. The legal implication of marginal notes, punctuation marks could be very well defined by 

the legislature instead of being left to case law. The legal consequence which follows on the 

passing of interim statute could be suitably interpreted and the definition of general nature, 

which are still be found in other enactment. Other clauses which were later repeated in many 

central enactments like punishment of companies for offence committed, the requirement for 

them and the outcomes flowing from laying before Parliament of rules which have been 

formulated and made by the Central Government under power given to it by statute under 

which they are made could also be considered for the inclusion of The General Clauses Act. 

The current act comprises more rules of interpretation then common form clauses, but no 

change has so far been attempted in the title although in other countries the General Clauses 

Act is cited as Interpretation Act. However, The Law Commission of India has not approved 

any change in the title. 

 

The intricate essence of the act cannot be prevented, and The Law Commission has laid full 

priority in its complex nature. The Law Commission also viewed that the effect of Article 367 

is not meant to freeze The General Clauses Act, 1897. The act can be revived or even be 

modified, but the unamended act would continue to govern the Constitutional interpretation. 

 

APPLICATION OF THE GENERAL CLAUSES ACT, 1872 

The General Clauses Act, 1872 acts as an extensive measure and consolidating too. As 

consolidating measure, it does not purport to make changes in provisions of law which are rep, 

repealed and re-enacted by it. The General Clauses Act, 1872 does not require to be extended 

to become operative. By the reason of section 3, the act tends to become a part statutorily of 
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every act passed by centre after year and thus force to apply for the interpretation of every 

enactment.83  

The Central Act to which this act applies is: 

a) Acts of the Indian Parliament; 

b) Acts of Dominion Legislature passed between the 15th August 1947 and 26th January 

1950; 

c) Acts have been passed before the commencement of the constitution by the Governor-

General in council or the Governor-General acting in his legislative capacity.84 

Universal application, be used to comprehend the Acts of Provincial Legislature.85 Its provision 

applies expressly to central Act and legislation, but Section 20 provides that expression which 

is used in Rules were made under Central Act or Regulation shall possess the same meaning 

as in the Act or regulation the power confers the power to make the rules. Therefore, words 

used in statutory rules and defined under The General Clauses Act, 1872 will have the meaning 

assigned to them therein if they are used in the Act under which the statutes are made and all 

the provision of The General Clauses Act, 1872 will be applicable for the construction of rules 

which by the Act under which they are made are to affect as if enacted therein.86  

The Indian Arms Rules, 1920 made under Section 17 of the Indian Arms Act, 1878, there is 

specific provision to the effect that General Clauses Act shall apply for purpose of interpreting 

the rules.87  

 

Some of the provision of Act applies to enactment passed before it came into force, while others 

do not. The Interpretation Acts made after it was passed. The new Interpretation Act, 1889 

pertained only to act made after it was passed. The new Interpretation Act, 1978, in the UK, 

has inevitably to provide for the requisition of the Act to the prevailing statutes as it replaces 

the act of 1889. 

                                                        
83 Devangree Cotton Mill v. Dy. Commission Chitradurga AIR 1961 SC 144  
84 Section 3(7)(a) of Central Act 
85 Romesh Chander Bose  v. Sorju Kanta Ray(1880) ILR 5 Cal 
86 https://legislative.gov.in/sites/default/files/A1897-10.pdf 
87 Ram Choudhari v. Laxman ILR (1938) Bom. 734, it was held that on the ground that it is 

desirable for the sake of uniformity the same interpretation should be given to an expression 

occurring in judicial order as would be given to it in a statute, Section 9 was applied to the 

Interpretation of an order of the court. 
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Section 13, 15, 16, 20, 21, 25, and 26 apply to any Central Act or Regulation whenever made.88 

Section 12 applies to any legislation in force at the time Act was enacted and also to those to 

be enforcing thereafter. The definition in section 3, primarily speaking, applies to enactment 

passed after the commencement of the Act. However, by Section 4, some specified descriptions 

apply also to certain earlier act and legislation, and by Section 4A certain Definition inserted 

by addition of laws issued from time to time on constitutional changes taking place in India 

applies to all Indian Laws.  

 

For this reason, Section 29 of the Act cannot be invoked to interpreted earlier commencement 

even when they have been continued or amended by enactment made after the commencement 

of the Act.89  

 

NEED FOR THE AMENDMENTS 

The research proposed that there is a need for the additional alteration of the General Clauses 

Act, like the act can very well comprise a general provision concerning the extent of application 

of Central Act, thus abolishing the requirement for the extent clauses except where 

exceptionally essential. The legal significance of marginal notes, punctuation marks and the 

like could very well be defined by legislation rather than being left to case laws. Till what 

length is the Government is to be regarded as bound by executions, which help to pass could 

also be clarified. The legal effects which follow on the passing of temporary statute could be 

duly defined and definition of a general nature, which are still to be found in other enactment. 

Other clauses which was late has to be repeated in various Central enactments for instance: 

punishment of companies for offence committed by them, the necessity for, and the 

consequences flowing from laying before Parliament of rules made by the Central 

Governments under power given to it by the statute under which they are made could also be 

contemplated for the inclusion in more extensive General Clauses Act. Such an act could more 

suitably be named the Interpretation and General Clauses Act. The current act contain more 

rules of interpretation than ordinary form clauses, but no change has so far been attempted in 

the title although in other countries the corresponding Act is generally cited as the 

Interpretation Act.90 The law Commission however has not recommended any change in the 

                                                        
88 Bhagchand v. Secretary of State (1924) ILR 48 Bom. 87 
89 Rash Behari v. Narain Das (1922)27 CWN 251 
90 G.R. Rajagopaul in the First Edition of the Drafting of Law, (1980)  
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contains this association a reference to Article 367(1) of the Constitution91 may not be placed 

out. 

The words italicized may give rise to arguments 

1. That the General Clauses Act cannot be repealed and re enacted with addition and 

modification; 

2. That substantial amendments cannot be made therein unless it is possible to keep 

amendments distinctive from principle act; 

3. That the General Clauses Act in its unmodified form should always continue to apply 

to act of Dominion Legislature as that is a condition precedent for the application of the 

Act to the Constitution. 

In early 1949 a separate Act was assessed the Act to be passed by Parliament after 

Independence; but as the estimate of caution the matters was cited by the Government to the 

Law Commission of India, the Law Commission after considering the whole question has made 

the observation that  

“Assortment of judicial commencement in respect of two similar act or provision may create a 

problem, and it will harm the uniformity of law. Therefore, in a severe aberration if the statute 

idea were to have two General Clauses Act for Interpretation of Central Act. No Doubt the 

interpretation of new Interpretation Act has an advantage as much as radical changes will not 

apply to exiting act. But the same object, could, be achieved in fair manner by suggesting new 

provision for the incorporation in present act, at the same time making those provisions 

prospective. The proposal for having two acts does not, in respect, have any peculiar merit”.92 

The law commission justified prospective amendments in the existing act by saying that the 

present act already made a distinction between 

a. Central Act and Regulation made after 3rd January 1887 and 

b. Central Act and Regulation made after 14th January 1887 and 

c. Central Act made after 11th March 1897. 

                                                        
91 Article 367(1) “Unless the context otherwise requires, the General Clauses Act, 1897, shall subject to any 

adaptations, and modifications that may be made therein under  title 372, apply for the interpretation of this 

Constitution as it applies for the interpretation of an Act of the Legislature of the Dominion of India” 
 
92 Sixtieth Report of the Law Commission of India (1974), schedule 2 of The Interpretation Act 1978 
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Through  these there would be enhanced one more category, namely Central Act and 

Regulation made after the commencement of the amended Act. The Law Commission, 

while fully aware of the complex nature of the scheme, felt that it cannot be prevented, as 

the structure of present act is already complicated. As regards article 367, the Law 

Commission’s views is that it influences is not to harden the General Clauses Act, 1897, 

for all times. The Act can be revived or modified but the unamended act will continue to 

govern the interpretation of Constitution. In the lights of various researches they have 

suggested certain Amendments to the existing Act which are yet to be implemented. 

 

CONCLUSION 

The General Clauses Act is not constrained to any particular branch of law, but it is enacted 

for all the branches. The General Clauses Act makes provision as to Construction of General 

Act & other laws. The main purpose of Act is to shorten the language, uniformity of expression, 

consistence rules for construction in Central Act & guards against slips by importing some 

certain factors int every act which otherwise might have ought to be inserted in Central Act. 

The definition and rules of Interpretation defined under the General Clauses Act has to be read 

with every other statute governed by it, provided that the statute does not contained anything 

repugnant to them in the subject or context. This Act is also applicable for the interpretation of 

the Constitution. The General Clauses Act become statutorily a part of every central Act passed 

after 1897 and due to this it is being applied to the interpretation of every enactment. There 

were various amendments introduced by the Law Commission as the General Clauses Act has 

evolved from various Act. As a result it has been noted that every definition defined under the 

General Clauses Act apply only where the context does not otherwise required 
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MEDICAL MALPRACTICE/NEGLIGENCE 

Prachi Rathi93 

 

ABSTRACT 

A simple understanding of how judicial forums deal with medical negligence cases is 

completely important for doctors. Given in light of the fact that the higher premium forced by 

the Indian discussions on the significance of human existence and hopelessness, and perhaps 

which is all well and good, the requirement for such data is more note-worthy now than at any 

other time. Judicial forums try to find some kind of harmony between the self-rule of a 

specialist to settle on choices and the privileges of a patient to be equally dealt with when 

attempting to locate suspects and delinquency in cases of medical negligence. Judicial 

platforms appear to allow doctors ample leeway in the adjudication process and specifically 

understand the complexities of the human body, the incorrectness of clinical examination, the 

innate subjectivity of the cycle, the genuine potential for the blunder of judgment, and the 

estimation of specialists (doctors) self-governance. The resolution doesn't endorse the 

limitations of exclusive requirements that can be acknowledged, but instead the base level that 

can't be taken care of by my patients. Legal discussions have likewise proposed an expanded 

requirement for specialists to speak with patients during care, especially when the line of care 

is addressed, there are huge results, and there are alternative therapies. This seminar paper aims 

to deal with the concept of medical malpractice along with the legal perspective prevailing in 

the country.  

Keywords: medical negligence, restriction, judgment, patients, and doctors. 

  

 

 

 

 

                                                        
93 Semester VIII, BBA LLB(H), University of Petroleum and Energy Studies 
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INTRODUCTION 

The word "medical negligence" is a deluxe hardcover one which, when dealing with patients, 

has come into vogue to allude to improper acts or exclusions of clinical experts in the quest for 

their calling. In any of the established Indian laws, it’s not a word defined or referred to 

anywhere in any of the enacted law. 

Malpractice, also referred to as professional negligence, is a case of negligence or 

misconduct on the part of a professional' in the law of tort. 

This seminar paper attempts to outline with limited use of legal nomenclature of the basic 

features of "medical negligence". Also besides, this piece is intended to be informative instead 

of addressing the thorny problems surrounding the subject matter. The descriptive approach is 

adopted; it is focused on the higher courts precedent and judicial opinions laid down in different 

cases in the country; rather than being an encyclopedia of authorities, it is restricted to selecting 

judicial opinions. In the beginning, the impacts and consequence of clinical carelessness under 

wide heads are sketched out, joined by a blueprint of the principal segments of clinical 

carelessness and the obligations of doctors, alongside certain models, and the base principles 

of treatment gave by laws. 

The essence of the data should have been given to the patient for consultation and care and 

concludes, after a reference to the overall instructions issued by the Supreme Court on the 

precautionary steps to be taken by physicians and the guidelines as well as the instructions 

issued and mentioned in different cases by the Supreme Court for the safety of physicians from 

various kind of abuse and harassment in cases of criminal prosecution. 

It is portrayed as something that a clinical expert of conventional capacity would not have done, 

what might have been finished by a clinical specialist co-op of standard capacity. Any time he 

or she seeks the services of a medical professional, a person may be liable for one of the 

different types of medical malpractice. Malpractice might be described by something as 

straightforward as neglecting to put the rails of a medical clinic bed in an upstanding position, 

something as confounded as an open-heart medical procedure being done improperly.94 

                                                        
94 Amit Agrawal, “Medical Negligence: Indian Legal perspective.” October, 2016. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5109761/ ( last visited on November 16th, 2020)  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5109761/
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Regardless of whether a patient has given explicit consent to a particular technique is a 

connected worry in these cases. Just if a patient has been educated concerning the subtleties, 

dangers, advantages, and options in contrast to a recommended technique for care may the 

individual in question properly be considered to have given educated assent?  

Fortunately, there are laws that entitle patients to receive full medical attention. If you have 

been severely injured because of substandard medical care, our attorneys will be able to obtain 

reimbursement on your behalf for the damage caused. There must be wounds and damages to 

the patient straightforwardly coming about because of the carelessness to make a clinical 

negligence claim. The astounding truth about clinical negligence is that it generally goes 

unrecognized or possibly disregarded. 

Different examinations have reasoned that 90% may move toward the level of clinical 

carelessness that gets away from the suit. Pursuing a medical malpractice lawsuit in Ohio, as 

elsewhere, is a tedious, time-consuming, and costly procedure. 95 Defense lawyers know this 

and make it as complicated, expensive, and inefficient as possible to pursue a lawsuit 

successfully. In the local medical communities, people observe firsthand the conspiracy of 

secrecy. To recognize medical neglect when it arises, patients typically receive very little 

candid, honest assistance from concerned physicians. For similar purposes, it is far easier for 

negligent doctors to find medical experts to help the quality of their treatment.  

 Examples of incompetence in medicine (medical negligence):96 

 Improper drug distribution. 

 Doing surgery of the incorrect or improper kind. 

 Not providing medical advice properly. 

 Leaving some foreign substance, such as a sponge or bandage, etc., in the patient's body 

during the procedure. 

 What does not lead to medical negligence: 

There can be two types of errors of judgment: 

 An error of judgment-It has been accepted in some circumstances that it does not 

amount to a violation of duty. We should not hold him responsible for medical 

negligence just because the decision proved to be inadequate.  

                                                        
95 Supra 1.  
96 Richa Singh, “Medical Negligence in India”. August 3rd, 2019.  https://blog.ipleaders.in/medical-negligence-

india/ ( last visited on November 16th, 2020) 

https://blog.ipleaders.in/medical-negligence-india/
https://blog.ipleaders.in/medical-negligence-india/
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 If all the variables were taken into consideration before concluding, it would be 

considered an error of judgment due to negligence.97 

 

INGREDIENTS OF MEDICAL NEGLIGENCE/ MALPRACTICES: 

The accompanying fundamentals are required in a negligence action:98 

• The defendant owed the complainant a duty of treatment. 

• There was a violation of the responsibility of the defendant. 

• As a consequence of that infringement, the patient endures injury. 

A doctor owes his patients such treatment obligations, which are as follows:99 

• It is his responsibility to determine whether or not he wants to take on the case. 

• It is his initial job to determine what therapy to offer. 

• It is his obligation to survey the organization of care.   

It leads in a breach of duty and offers the patient recourse if a doctor fails to meet the 

aforementioned tasks. A doctor commits dereliction of duty when he fails to provide the level 

of care that a reasonable doctor would provide. 

 

A newborn child missing from bed in a hospital was discovered in the case of Jasbir Kaur v. 

State of Punjab100. The newborn was discovered bleeding near the bathroom wash-basin. The 

medical personnel said that the boy had been abducted by a cat that had caused him harm. The 

hospital officials were deemed to be incompetent and to have failed to take sufficient thought 

and safeguards, according to the court. As a result, a fee of Rs. 1 lakh was given.  

Required test for Medical Negligence determination is the Custom Test: 

 In this test, it must be shown that the hospital or any of its employees were not 

ineffective and deficient in performing its duties. 

                                                        
97 Supra 3  
98 Gargi, “All about Law on Medical Negligence in India”. June 26th, 2018, 

https://www.latestlaws.com/articles/all-about-law-on-medical-negligence-in-india-by-gargi/ ( Last Visited on 

November 17th, 2020)  
99 Supra 3 
100 1995 ACJ 1048  

https://www.latestlaws.com/articles/all-about-law-on-medical-negligence-in-india-by-gargi/
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 The next argument that can be proven is that the treatment that the doctor in question 

performed was not ethical. In most cases, the legal duty of proof lies on the claimant, 

but if the claimant is not adequately handled, it often transfers to the doctor.101 

 

DIFFERENT KINDS OF MEDICAL NEGLIGENCES:102 

 

1. False/ wrong diagnosis-  

The first phase after admission is the diagnosis when someone goes to a hospital, clinic, 

or medical room, etc. It is crucial and necessary to properly identify symptoms to 

provide every patient with medical treatment. However, if a patient is not adequately 

treated because of any diagnostic error, the doctor may be responsible for any further 

injuries or harm incurred as a result of the incorrect diagnosis. 

2. Postponement in diagnosis- 

A delayed diagnosis is treated as medical neglect until the same illness is reasonably 

diagnosed promptly by another physician. If the disease or injury is left to deteriorate 

over time rather than being treated, a delay in diagnosis may cause undue injury to the 

patient. Any delay in detecting and treating an injury will decrease the patient's chance 

of recovery. 

3. Surgery error- 

The medical procedure includes a massive measure of skill and should be performed 

with due consideration and alert since even the littlest blunders can have significant 

outcomes on the patient. Wrong-site a medical procedure, any inward organ slashes, 

substantial loss of blood, or a toxic substance left in the patients' body, all this is subject 

to surgical error. 

4. Anesthesia: 

It is a perilous part of any major surgery and includes an anesthesiologist to oversee 

and control its impact on the patient. Errors in the organization of sedation, the 

anesthesiologist must survey the patient's conclusion, history, meds, and so forth 

preceding of any medical procedure involving anesthesia to decide the most effective 

                                                        
101 Richard N. Pearson, “The Role of Custom in Medical Malpractice Cases”. 

https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&ar
ticle=3167&context=ilj  (last visited November 12th, 2020)  
102 Supra 3 

https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=3167&context=ilj
https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=3167&context=ilj
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of all the drugs to be used. Even during the pre-operation medical examination or during 

the procedure itself, anesthesia malpractice can happen. 

5. Unnecessary surgery- 

Unnecessary surgery is typically related without sufficient consideration of choices or 

complications to the misdiagnosis of patient symptoms or a medical decision. 

Alternatively, in contrast to other alternatives, surgery is often preferred over traditional 

therapies for its simplicity and ease. 

6. Long-term negligent treatment- 

Over a long period of treatment, medical neglect can also occur in subtle ways. 

Generally, negligence can take the form of failing to observe through with care or 

failure by a doctor to properly monitor the effects of treatment. 

7. Childbirth and labor malpractice- 

Childbirth is a traumatic occurrence for a woman and if not adequately treated by 

physicians and nurses, it gets worse. During childbirth, there are numerous cases of 

medical error, including the mishandling of a traumatic birth, problems with premature 

labor, misidentification of a condition for newborns, etc. 

 

CARING STANDARD 

The required treatment and prescription protocol are specified by a standard of care according 

to the criteria that a doctor should take into account when providing his patients with treatment. 

Treatment ought not to be at the most worthy or least level.  

Here, the degree shows the norm of treatment that a normal medical service proficient, with 

similar capabilities and experience, can give in a similar network in comparable conditions. In 

medical malpractice proceedings, this is the crucial issue, because if the answer is "no," and 

you have sustained injuries as a result of poor care, you will file a medical malpractice 

lawsuit.103 

The SC held that a doctor has some aforementioned duties in the landmark judgment of Dr. 

Laxman Balkrishna Joshi v/s. Dr. Trimbak Bapu Godbole and Anr.104, the case was under 

the Fatal Accidents Act, 1855, there was an occurrence. The obligations that a doctor owes to 

                                                        
103 Supra 1  
104 1969 AIR 128 
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his patients have become a major topic of discussion. The Court observed and held that a person 

who is prepared to provide medical advice and care implicitly undertakes to possess skills and 

experience for that reason. Such an individual owes him certain duties when consulted by a 

patient, viz., a duty of care in determining whether to pursue the case, a responsibility to take 

care to determine what medication should be offered, or quality of loyalty to administer the 

medication. Neglecting any of those duties gives the patient a right of redress for negligence. 

Any infringement of any of those obligations may deliver him subject for clinical carelessness. 

To practice an appropriate level of care that is set for this occupation, a doctor is required. 

LAWS FOR MEDICAL MALPRACTICE / NEGLIGENCE: 

 Provision in existence: 

Three types can be broadly defined as the effects of legally cognizable medical negligence: 

(i) Criminal Liability:  

Following the provisions to the rules provided in the Indian Penal Code, 1860 

("IPC"), of such a technical nature and are not explicitly provide with "medical 

negligence," criminal liability may be fixed. IPC Section 304A105 (which deals with 

a person's death due to any kind of reckless or careless act can lead to an extent of 

2 years in prison) is utilized to manage all instances of mishaps brought about by 

rash and careless driving of a vehicle and even medical negligence leading to a 

patient's death. Similarly, concerning medical negligence cases, other general 

provisions of the IPC, such as Section 337106 (causing injury: on the off chance that 

an individual submits a foolish or reckless act since others are jeopardized by 

human existence or individual security. The person would be punished with 

imprisonment for a term of up to six months, or with a fine of up to five hundred 

rupees or both.)  

And Section 338107(stated that causing serious injury: if a person commits a reckless 

or careless act because others are endangered by personal protection or human life. 

Then the person shall mandatorily to punished with an imprisonment period of 

which could be extended to two years or with a fine to the extent of one thousand 

rupees or with both (fine as well as imprisonment).), are most sometimes deployed. 

                                                        
105 THE INDIAN PENAL CODE, Legislative govt in, (1862). 
106 Ibid   
107 Ibid 
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The court stated in Jacob Mathew v. State of Punjab & Anr.108 by order of the 

three-Judge Bench of the Supreme Court, the indictment of a medical practitioner 

under Section 304-A/34 IPC was quashed and all intermediary requests were 

resolved by stating that a physician could not be held liable as a criminal unless 

prima-facie proof existed under the watchful eye of the Court as a substantial 

feeling from another certified doctor, ideally an administration doctor in a similar 

field of intercession. If there is enforcement then only the liability can be imposed 

for medical negligence: 

 The medical professional did not possess the required capacity that he 

initially claimed to possess or have.  

 He possessed the capacity but did not practice in the given situation, with 

fair care and competence. 

The Supreme Court observed in the case of State of Haryana v. Smt Santra109, that 

the damages sustained decide the quantum of civil liability and in criminal law that 

the degree of negligence is a factor in the calculation of the liability. To assess the 

criminal responsibility, however, factors such as the motive or intent behind the 

crime, the magnitude or degree of the offense, and the character of the defendant 

must be identified. 

 

(ii) Disciplinary Action: 

The Indian Medical Council (IMC) Regulations, 2002, made under the IMC Act, 

1956, regulate professional misconduct by medical practitioners. The Medical 

Council of India (MCI) and the important is that the State Medical Councils are 

empowered to make disciplinary strides that could remove or suspend the 

practitioner's name indefinitely. Professional misconduct is, however, a vague 

concept within its fold that may or may not include medical negligence.110 

For example, the lawyer's breach of the ban on liquor under the Bombay Prohibition 

Act, 1949; and perhaps a corollary can be applied by medical practitioners for cases 

of medical negligence. 

 

 

                                                        
108 2005 6 SCC 1 
109 2000 5 SCC 182:: AIR 2000 SC 3335 
110 Supra 1  
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(iii) Civil liability: 

Following the general law, civil liability is disposed of as monetary compensation, 

can be obtained by obtaining a remedy before an effective civil court or a consumer 

forum. Dependents of the deceased patient or the patient himself (if alive) initiate 

an action seeking the imposition of civil liability on the erring medical professional 

to claim compensation.  

 Civil liability under Consumer Protection Act, 1986:  

'Deficiency of service' is specified in section 2(1) of the Consumer Protection Act 

by any fault, imperfection, deficiency, or then again deficiency in the norm, nature 

or way of execution that is should have been kept up by or under any law for the 

time being in power or has been focused on being performed by an individual as 

per an agreement or in any case concerning any help.111  

Indrani Bhattacharjee v. Chief Medical Officer Ors.112 In this case, the patient 

was suffering from irregular ECG, and concerning it the concerned doctor refused 

to advise the patient to visit a cardiologist and also to minimize or if possible quit 

smoking and alcohol, instead of prescribing him respiratory condition drugs that 

resulted in service deficiency. 

Kidney Stone Center v. Khem Singh Alias Khem Chand,113 the complainant 

suffered from urethra stone. On payment of ten thousand rupees, the defendant's 

company agreed to extract it without surgery but failed. Concerning the complaint 

The District Consumer Forum awarded in favor of the complainant, the amount 

together with the interest to be refunded. The forum further stated that if the 

circumstances were such that the treatment or service without taking any kind of 

charges from their patients, then doctors are not held responsible either personally 

or vicariously. 

Therefore, as stated in Section 2(1) (o) of the Act of Consumer Protection, 1986, 

when treatment is free of cost at a government or non-government hospital, 

dispensary, or nursing home, health care centers are not looked like a service center. 

Hence, the service in the contract is said to be moreover outside the scope and ambit 

                                                        
111  scribd.com  
112 II CPJ 342 UP S.C.D.R.C., 1998 
113 CPJ 436 Chandigarh S.C.D.R.C., 2000 
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of the Consumer Protection Act. If they (patient) obtained free care or charged (fee) 

only a nominal registration charge, the Act does not aim to provide any kind of 

lavage to the patients. If, however, the patients' payments are forgiven because of 

their inability to pay, they are considered clients and can a suit under the Consumer 

Protection Act. 

THE LAW OF TORTS LIABILITY: 

In order to protect the needs of patients, the tort statute starts where the Consumer Protection 

Act tends to ends. To get money, citizens normally lodge a lawsuit under tort or civil law. For 

example, in case a violation of the duty of care is thereby the doctor when the said complainant 

is under the hospital's control, then the principle of vicariously liable applied on the hospital 

authorizes in the form of the liability to pay for the damages.114 

 

Lakshmi Rajan v/s Malar Hospital Ltd,115 the complaint in the case was a married woman of 

40years of age, who was suffering from a lump pain in her breast and was examined in the 

respondent hospital for the treatment, and diagnosis purpose. Later on, it was discovered that 

after the removal of the lump there was no effect found on her uterus. The award passed was 

against the hospital and asked to compensate 2 Lakh rupees to the complainant. 

The incompetence of hospital authorities was found and was put on the spotlight, in the case 

of Mr. M Ramesh Reddy v. State Andhra Pradesh116 because the issue arose was that the 

bathroom was not hygienic in terms of cleanness, which led the obstetrician patient collapse in 

the bathroom and contributed to her dismissal. A penalty of rupees 1lakh was imposed against 

the hospital by the court. Sometimes the actions conducted by the junior doctor may be kept 

accountable by a senior doctor. The hospital would be kept liable for the act if the hospital 

employee acted negligently and incompetently when dealing with the patient. 

Certain circumstances have to be mandatorily be considered before being held accountable. 

The individual more likely than not submitted a demonstration or oversight that was an 

infringement of his lawful commitment and caused the patient mischief or harm. In Dr. 

                                                        
114 Aakarsh Shah, “Medical Negligence.” October 8th, 2017, https://www.lawctopus.com/academike/medical-

negligence/  
115 C P J 586 Tamil Nadu S.C.D.R.C., 1998 
116  1975 36 STC 439 AP 

https://www.lawctopus.com/academike/medical-negligence/
https://www.lawctopus.com/academike/medical-negligence/
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Laxman Balkrishna Joshi v/s Dr. Trimbak Bapu Godbole,117 the plaintiff has to mandatorily 

prove for the claim by providing the best proof available in the medical sciences and by 

presenting an opinion of the expert and that theory which was initially applied.  

 

THE PRINCIPLE OF RES IPSA LOQUITUR: 

It is Latin for “the thing speaks for itself”, and the concept is intended to assist the applicant or 

the defendant. Res Ipso loquitur acknowledge the problems that speak for themselves it must 

be well known that the aforementioned neglect would be a lack of due care that a typical 

practitioner would have been willing to uphold, particularly when finding out the doctor's 

liability. The law hypothesis, which was believed to be careless if the activities of the individual 

propose that it is the reason for the patient's physical issue, yet there is no particular proof of 

negligence, and without negligence, the accident may not have occurred.118 The medical 

practitioner would not be an insurer for the sufferer, the patient would not be incompetent, lack 

of prescription capacity and carelessness would follow in the hostile situation of the patient. 

Below are some typical scenarios for cases of res ipsa: 

 Leaving any item after surgery inside the patient's body. 

 When an incorrect patient is operated on. 

 If it is operated on the wrong section of the patient. 

 

Dr. Janak Kantimathi Nathan v/s Murlidhar Eknath Masane.119 The case where the above 

said principle was applied. The complainant will invoke the concept of res ipsa loquitur in 

certain cases, implying the item speaks for itself. Often, beyond the accident itself, no evidence 

of negligence is necessary or needed. 

 

In Jagadish Ram v. State of Himachal Pradesh,120the observation by the court was that the 

chart showing awareness of the amount of anesthesia advertisement allergies of the patient 

should be listed before conducting any surgical procedure for an anesthesiologist to provide 

the sufferer with an abundance of drug treatments. In the latter example, the health care 

                                                        
117 AIR 1969 (SC)128 
118 Supra 24  
119 1955 SLT 213  
120 A.I.R. 2007 (NOC) 2498 (H.P) 
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provider failed to do so the patient died due to an overdose of anesthesia and the doctor was 

once held responsible for the same.  

V. Kishan Rao v/s Nikhil Super Speciality Hospital,121 where the treatment for 

malaria fever was treated differently by a woman who was to undergo it. The 

Malaria Department officer official filed a case of grievance hurt against the 

responded for carelessly dealing with his significant other, who was being treated 

for tuberculosis rather than intestinal sickness fever. The spouse was compensated 

with Rs 2 lakhs and the idea of res Ipsa loquitor was applied in this circumstance.  

Instead of modifying the care that was given to the patient, the hospital 

administrators moved the patient from one ward to another. This culminated in 

harm to the health of the patient and the authorities of the hospital were kept 

responsible for negligence, this was said the case of Gian Chand v/s Vinod Kumar 

Sharma.  

 

WHEN DOES THE RESPONSIBILITY ARISE? 

In general, a doctor's responsibility exists when the patient experiences injuries because of the 

doctor's substandard conduct, which was well below the acceptable professional of care. The 

patient should then establish that there is an obligation to be performed by the doctor and 

therefore the next move is to prove the violation of duty. The responsibility usually occurs only 

when the complainant is prepared to discharge the duty of demonstrating negligence on him. 

 

BURDEN OF PROOF: 

In the landmark judgment Calcutta Medical Research Institute v/s Bimalesh Chatterjee,122 

the court expressly stated that the complainant/ plaintiff has the onus of proof where they claim 

that the doctor was negligent and the fact that there was a deficiency in part of the doctor while 

giving service of treatment. 

A higher standard of proof is required and is a mandate provision by the law to support a claim 

of negligence against any doctor. Further, where there are cases of medical negligence, in order 

to succeed, the patient or the legal representative of the deceased has to initiate a lawsuit against 

                                                        
121 March 8th, 2010 
122 1998 
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the doctor. The duty of proof lies on the person who claims negligence against him (patient). 

It is an accepted reality that even with experts, things can go wrong. And it is only possible to 

determine guilt or neglect if his actions fall just below the level of due care should have been 

taken by him.  

PROOF OF NEGLIGENCE 

The obligation of verification and proof lies on the individual who claims carelessness against 

him (patient). It has been held in numerous judgments to sue a doctor for medical negligence. 

It is an accepted reality that even with experts, things can go wrong. And it is only possible to 

determine guilt or neglect if his actions fall below the level of care he should take.123 

DEPOSITING A COMPLAINT 

The practitioner/doctor must have a sufficient degree of competence and care to be in a noble 

profession and must practice a reasonable degree of care. The enactment requests neither the 

most elevated nor the least level of care and limit and is diverse in different instances. It is 

possible to file a lawsuit against him if he fails to do so.  

 

COMPLAINT ABOUT MEDICAL NEGLIGENCE 

A complaint is an accusation that a plaintiff has made. It is a mandate that the complaint must 

be in written form. It comprises of cases and some critical proof to make a case that a client 

has continued misfortune or mischief because of some help inadequacy. 

 

LIABILITY ADJUDICATION 

When a medical negligence complaint is lodged, the forum shall issue a notice to the other 

party, within 30 days of the admission of the complaint, to present its explanation of the case. 

The forum will request either the presentation of an affidavit or the creation of proof in the 

form of judicial precedents, expert opinion, etc., after due inspection. 

 

 

 

                                                        
123 Shilpa Goel, “Medical Malpractice in India.” http://www.legalserviceindia.com/article/l8-Medical-

malpractice.html#:~:text=Medical%20malpractice%20is%20an%20act,a%20physician%20in%20most%20situa
tions.&text=To%20establish%20a%20medical%20malpractice,directly%20resulting%20from%20the%20neglig

ence  

http://www.legalserviceindia.com/article/l8-Medical-malpractice.html#:~:text=Medical%20malpractice%20is%20an%20act,a%20physician%20in%20most%20situations.&text=To%20establish%20a%20medical%20malpractice,directly%20resulting%20from%20the%20negligence
http://www.legalserviceindia.com/article/l8-Medical-malpractice.html#:~:text=Medical%20malpractice%20is%20an%20act,a%20physician%20in%20most%20situations.&text=To%20establish%20a%20medical%20malpractice,directly%20resulting%20from%20the%20negligence
http://www.legalserviceindia.com/article/l8-Medical-malpractice.html#:~:text=Medical%20malpractice%20is%20an%20act,a%20physician%20in%20most%20situations.&text=To%20establish%20a%20medical%20malpractice,directly%20resulting%20from%20the%20negligence
http://www.legalserviceindia.com/article/l8-Medical-malpractice.html#:~:text=Medical%20malpractice%20is%20an%20act,a%20physician%20in%20most%20situations.&text=To%20establish%20a%20medical%20malpractice,directly%20resulting%20from%20the%20negligence
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PROCEDURE FOR MEDICAL NEGLIGENCE/MALPRACTICE CASES 

 

A. If you are a survivor of clinical carelessness, at that point the primary suitable move is 

to document a claim against the specialist at the State Medical Council. A petition must 

mandatorily be addressed at the State Medical Council. The protest might be held up in 

the state buyer court and the specialist or emergency clinic specialists may likewise be 

dependent upon a criminal suit. 

 If the primary explanation behind recording a claim is to get money related pay, 

the objection must be held up with the shopper court to finish the case as fast as 

could reasonably be expected.  

 Consumer courts can suspend a specialist's permit if there is an uncommon 

instance of clinical carelessness. 

B. The other move that proves very helpful in cases of medical negligence is to go to a 

patient-lawyer: 

 If there is some infringement of obligation with respect to the specialist, a 

patient backer may clear this picture in the patient's mind and request that they 

take the fitting measures to address the issue.  

 In circumstances where there might be some risk because of clinical disregard, 

the Patient Advocate may likewise uphold the patient.  

 

 Procedure:124 

1. There is a need to file a report with the local police and the State Medical Council. 

2. If it is just recorded with the police, at that point the report will be submitted to the State 

Medical Council by the police. 

3. If the report appears to be satisfactory to the Council, it will then be forwarded to the 

relevant parts of the various other courts. 

4. It would be against the state as opposed to the hospital or doctor if the case is of the 

criminal attribute. 

                                                        
124 Supra 3  
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5. If the council confirms that the case is outrageous and represents a danger to the 

patient's wellbeing, the specialist's permit can likewise be disavowed for a suitable 

period.  

6. The facts and circumstances of the case will determine the penalty to be offered to the 

physician if the council finds him guilty. 

7. If the patient is still not happy with the judgment, the Medical Council of India can 

appeal to the patient. 

8. In In making sure about monetary remuneration, the customer courts will help the 

patient. It should be recalled that solitary the repayment that the shopper courts will 

give you can't indict the liable.  

9. If the complainant is as yet distraught, the National Consumer Dispute Redressal 

Commission will move toward the complainant.  

The accommodation of proof must be: The clinical history must be accumulated according to 

the Medical Council of India's rules; all medical records should be accessed by the patient 

mandatorily within 72 hours of the date and time of such complaint and appointment. 

There are some of the problems that a claimant faces in cases of medical negligence: 

 If it is a time-taking procedure to assess cases of medical negligence. So it also 

contributes to the plaintiff being de-motivated. 

 Often the doctor has more chances of winning the case due to the hospital's credibility. 

 In certain cases, the doctor recognizes or has knowledge that they have been 

incompetent, so they eliminate all the appropriate information that causes the 

complainant a problem. 

 As often the insurance provider itself denies the case, you need to know about the 

insurance policy limits. 

 

 

 Opinion from experts: 

The Commission can't delegate itself as a specialist body and question the specialist's assertion 

except if via a specialist sentiment, there is anything contradictory to the record or, whether 

there is some medical document on which the statement may be founded in the first place. The 

number of cases of medical negligence is growing day by day, so the opinion of experts is 

relevant in such cases. 

 Right to appeal which lies with the doctors:  
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An appeal can be lodged before the State Commission against any decision of the District 

Forum and if you are still not pleased, it shall be brought before the National Commission and 

the final move to be taken shall be to lodge an appeal before the Supreme Court of the National 

Commission. It is a mandate and appropriates to file an appeal within 30 days of the date of 

the order. Under the following circumstances, a doctor may make an appeal by using their 

right: 

1. If something happened by mistake or tragedy and there was no motive or awareness, 

according to Section 80 of the Indian Penal Code, 1860, and the act was lawful and was 

done lawfully by lawful means with due caution and care, it is not an offense under the 

IPC. 

2. According to Section 81 of the Indian Penal Code, 1860, it is not an offense if anything 

is done knowing that there are chances to cause any kind of harm and if the same is 

done without any intention of causing any harm and in good faith to prevent other harm 

to a person or his property. 

3. No one may be held responsible for an act that has been done in good faith for the 

benefit of another under Section 88 of the Indian Penal Code, 1860, and does not plan 

to inflict suffering even if there is any danger involved and the complainant has given 

his consent either indirectly or directly. 

 

ANALYSIS OF POSITION IN UK AND INDIA: 

UK where primarily the test/ doctrine of BOLITHO is followed: 

The country used to look toward medical negligence through the Bolam’s test laid down in 

Bolam v Friern Hospital Management Committee125 is a case of English tort law that lays 

down the traditional rule for deciding the required level of reasonable treatment in cases of 

negligence involving trained professionals such as physicians.   

 

Where a specialist, who acts by training perceived as legitimate by a dependable group of 

clinical men, isn't negligent according to Bolam's test, primarily since there is a collection 

of assessment that takes the opposite view. Be that as it may, the test went under 

                                                        
125 [1957] 1 WLR 582  
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unforgiving climate and confronted a ton of scrutinizes, so it was completely rejected by 

nations such as Australia.126 

As of now, since the Bolitho case, a two-step protocol has been recognized to assess the 

problem of suspected medical negligence. 

 The level of treatment declared by the doctor to be accepted by a body of peers was 

no longer adequate. "It was stressed in minority judgment comments in Bolitho that 

in the conventional with the Bolam test, the word "responsible" meant that conduct 

which from a judicial viewpoint, avoids the scrutiny of " logical examination.  

 If the practice and the legitimate argument are in contradiction from the presented 

evidence, clinical practice, however common within the medical profession, may 

not be likely to withstand rational scrutiny. Lord Browne-Wilkinson, in his opinion 

in the Bolitho case, suggested that experts should turn their minds to the issue of 

comparative risks and benefits in order to arrive at a defensible conclusion on the 

matter at issue. It is not possible that a clinical conclusion that does not have risk 

analysis at its root would be considered a responsible conclusion.127 

In certain examples, such as French v. Thames Valley Strategic H.A., unlike the Bolam 

Test, this test is uncontroversial. 

INDIA:  

In the Indian Supreme Court, the Bolitho test has been mentioned only on two occasions. 

"It was reported in case, 128 where the court obviously brought up that a beginning was 

made in Bolitho v City and Hackney and Pearce v United Bristol Healthcare. Be that as it 

may, the 'genuine assent' guideline set up in Bolam was effectively-liked. In Vinitha Ashok 

v/s Lakshmi Hospital, this Court after referring to Bolam, Sidaway and Achutrao, 

clarified129: Because of the body of professional opinion supporting its conduct, if it has 

not been formed to the satisfaction of the court that such an opinion based on is reasonable 

or accountable, a physician will be liable for negligence with respect to diagnosis and 

treatment. The court would be entitled to do so if it can be seen that the professional opinion 

is not able to withstand a fair test. 

                                                        
126 Disha Pareek, “Medical Negligence and law in India- An Analysis”, July 18th, 2016.  

https://blog.ipleaders.in/medical-negligence-law-india-analysis/  (last visited on November 18th, 2020)  
127 Kiruthi Kadhanapal,“Test of Medical Negligence with the concept of reasonable man and prudence and the 

Bolam test followed by the Indian Courts and the Bolitho test the need of the Hour.” 

http://www.legalservicesindia.com/article/1685/Test-of-Medical-Negligence.html. (last visited on November 

19th, 2020).  
128 Samira Kohli v Prabha  
129 Supra 37 

https://blog.ipleaders.in/medical-negligence-law-india-analysis/
http://www.legalservicesindia.com/article/1685/Test-of-Medical-Negligence.html
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Laws or legislation that impact the medical profession and work. These are the laws the 

aim to prevent and protect the interests of patients from medical negligence or malpractice. 

They are the: 

 Article 21130 of the Indian Constitution states that except; as per with the procedure 

provided by statute, no individual will be denied the privilege of life and individual 

freedom. 

 The Right to Constitutional Remedies is stated in Article 32131 of the Constitution. 

The Supreme Court has the power to issue directives, orders or judgments and is 

deemed to be the guardian and guarantor of fundamental rights. 

 Article 41 of the DPSP132- In instances of joblessness, old age, ailment and 

incapacity and in different instances of uncalled for need the State may, inside its 

purview, make viable arrangements for tying down the option to work, training and 

public help. 

 Article 42 of the DPSP 133- Arrangements can be made by the State for the 

protection of just and humane working conditions and maternity relief. 

 Article 47 of the DPSP134- The expansion in the nature of sustenance and the way 

of life of its residents and the improvement of general wellbeing may be regarded 

by the State as one of its essential assignments and specifically, the State may plan 

to boycott the utilization of inebriating drinks and medications perilous to wellbeing 

aside from restorative purposes. 

 Indian Penal Code Section 52135- Act which is performed without due care and 

consideration cannot be treated as an act of good faith. 

CONCLUSION 

“It is health that is a person’s real wealth and not pieces of gold and silver.” 

-Mahatma Gandhi 

Medical negligence is seen as an incompetence of medical practitioners or physicians by not 

offering adequate treatment and taking reasonable precautions or steps that damage patients by 

violating their duties. It happens because of inadequate, unqualified, or negligent care offered 

                                                        
130 CONSTITUTION OF INDIA, Legislative govt in, (1950). 
131 CONSTITUTION OF INDIA, Legislative govt in, (1950). 
132 CONSTITUTION OF INDIA, Legislative govt in, (1950). 
133 CONSTITUTION OF INDIA, Legislative govt in, (1950). 
134 CONSTITUTION OF INDIA, Legislative govt in, (1950). 
135 Supra 14 
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to the patients. Since God figure in today’s world is the doctor and patients believe that after 

the care, they will get better and that the treatment given will cure them. Yet it happens often 

that even doctors make errors that cost patients a lot in so many ways. In certain cases, the 

blunders made by them are frequently risky to the point that the patient needs to confront 

intricacies and suffer tremendous pain. In the healthcare sector, the use of the equipment and 

medical devices should be performed with due consideration and alert as it can prompt a 

physical issue to the shopper that could additionally bring about a claim being documented 

against the specialists and different specialists concerned. Nevertheless, no condition can make 

the makers of such ill-suited gear obligated for the harm.  

Each medical professional towards their patients has a duty of care and it causes harm to the 

patients when they play out an infringement of this obligation of care and gives the patient the 

option to bring an activity against carelessness. The liability arising from the act of medical 

negligence. People have lost faith in the medical profession as a result of significant incidences 

of medical malpractice that have rendered them incapacitated for the rest of their life. 
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MISLEADING ADVERTISEMENTS AND CONSUMERS- 

ACOMPREHENSIVE MECHANISM 

Pratik Maitra136 

 

Abstract 

In today’s world, people are connected with the each other by the medium of mass 

communication and social media. With time, needs of people also increases. These needs 

includes luxurious items, essentials, fashion assets etc. for understanding the better product and 

for comparison, advertisements are known to be the most trusted sources. It is a myth that 

whatever is shown via advertisements is true. We see that products in ads and in real life differ 

a lot.  

 

Not only the quality but, also the quantity differs a lot. People are being fooled so that they get 

attracted by the means of ads. This is causing mislead that is being done by the corporates. The 

mass communication industry cannot be blamed solely for this act. It is also the corporate sector 

that displays the false image of the products. This is putting the consumers in a dilemma. In 

India, rights of consumers are protected and such acts of misleading are punishable offences. 

Today not only television but, social media is also a huge platform for advertisements.  

 

The research focuses on the ways in which the advertisements fool the customers. Also, some 

of the examples of misleading advertisements have been provided for better understanding. It 

is necessary to take actions against such offences. This will be a step for the betterment of the 

rights of consumers and society. 

 

Keywords: advertisements, consumers, corporate, communication 

 

 

 

 

 

 

 

                                                        
136 Student, Semester I, Symbiosis Law School, Hyderabad 
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INTRODUCTION 

Another means of communication, i.e. advertisement, is to attract customers' attention. 

Ads have now become an integral part of today's corporate organizations. Since the 

advent of ads as a means of communication, corporate organizations have also seen a 

boom. It is possible to know everything about the commodity, how it looks, or how it 

is used, which is why ads are so relevant from the point of view of knowledge. It is not 

an issue itself, as it is an essential means of any company's growth, but it is important 

to meet target customers. Often, when advertising is used to convince consumers by 

ethereal arguments, it is against the interests of customers. The effect on customer 

preference for commercials is something we cannot deny. And it's the reality itself 

which is responsible for making it imperative for advertising to be real and honest. 

Deceptive advertising is not just unethical; it is responsible for distorting competition 

and consumer preference. Also, some advertisements which are misleading and false 

violate many fundamental rights of the consumers, there are, the right to know the 

truth, the right to choose, and the right to be protected against dangerous goods. Where 

inaccurate or untruthful claims are used in ads, an advertisement becomes false or 

misleading. Misleading advertisement results from some inaccurate interpretation of 

the product offered to the consumers. In our country, there is legal and administrative 

machinery operating in the field of consumer education. You must comprehend it. A 

consumer redressed system is a system in which customers can file a lawsuit in a 

consumer court and seek justice if the sellers or suppliers of the goods or service they 

purchase are cheating on them. It consists of laws to protect the interests of consumers 

and laws to enact laws to safeguard the rights of consumers. With a particular emphasis 

on consumer education, the government organizes consumer laws made by laws in our 

country. In our paper, we will analyze the issue of misleading advertisements in detail. 
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MISLEADING ADVERTISEMENTS 

Advertising means making decisions on what to reveal, what goods to promote, and 

what material to disregard. Often the pure truth is only ignored between these options 

and the useful truth is taken into account, which could lead to misleading customers as 

well as rivals. 

 

Therefore, a neutralizing process, which comes in the form of a task, must be related 

to this phenomenon. A social responsibility for companies that people should not be 

fooled is meant to be marketed by them. These false and misleading advertisements 

pose a huge threat to the economy, as it does not harms not only clients but even rivals. 

While the challenge to all stakeholders is similar, more emphasis is placed on 

consumer safety, thus neglecting the interests of competitors. There is a need for a 

comprehensive mechanism to keep an eye on what is being done across this industry 

as the Media Scope tells “The print media touches over 35 crore people, as per the 

Indian Readership Survey, while television, 55 crores, and cable and satellite TV, 47 

crores. There are 15 crore radio listeners. According to Internet World Statistics, 

India's internet users increased significantly from 5 million in 2000 to 121 million by 

the end of 2011 (10.2% penetration of the total population) and India's cell phone 

customer base crossed 929.37 million by May 2012. (TRAI). This shows the impact 

of misleading would have a severe impact on both the consumers as well as the 

advertisers of the commodity”.137 

 

Does a question also arise as to "how far" can the law differentiate a false 

advertisement from a strategy to make a product good enough to survive the market? 

This was answered in Horlicks Limited & Anr. vs Zydus Wellness Products138 , in the 

end, both the driving forces-the buyer and the seller-are needed for a business. The law 

relating to false advertising should aim to protect both fair and equal rights. If the law 

is still tilted against the buyer, it will be impossible for the seller to even bring a product 

on the market, while the advertising would lose its very meaning if only the corporate 

interest is covered. 

                                                        
137 Hu, Y. (2020). The impact of increasing returns on knowledge and big data: From Adam 

Smith and Allyn Young to the age of machine learning and digital 

platforms. Prometheus, 36(1), 10-29. doi:10.13169/prometheus.36.1.0010 
138 Horlicks Limited & Anr. vs Zydus Wellness Products, AIR CC 2416 
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Whether made orally or in writing or by the following statements, An 

unfair advertisement will amount to visible representation Exercise: 

1. The false representation of every refurbished, or old items as fresh goods. 

2. Falsely representing that the items are of a specific nature norm, 

consistency, number, grade, composition, model, or style. 

3. Giving any warranty or assurance of a product's performance, 

effectiveness, or the life of the product which is not formed on an 

acceptable test. 

4. Falsely signifying that facilities provided are of a certain standard or grade. 

5. Representing the funding, permission, or association that the seller or 

supplier has something that is not possessed by him.  

6. Giving a false representation or a misleading representation of the 

requirement  for some good or service or how useful it is.  

7. Representing the endorsement, acceptance, performance features, 

accessories use, or advantages of goods or services which such goods or 

services do not have. 

 

CONSEQUENCES OF MISLEADING ADVERTISEMENTS 

 

An advertiser who violates the legal requirements regarding advertising shall face one 

or more of the following consequences 

1. An injunction which is temporary in nature can be made against the 

campaign’s publicity. 

2. A Cease-and-desist order may be invoked against the political ads. 

3. The party who has erred may be directed for issuing the correct advertising 

at its own cost.  

4. May be directed to pay for the compensation for a damage or injury which 

has been caused to the aggrieved individual. 

5. Payment to act as a deterrence to the advertiser of punitive damages. 

6. Payment of the expense of litigation by the advertiser to the aggrieved 

individual. 
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7. It may lead to steps like the imprisonment and imposition, or fine, or even 

both if the erring party does not comply to the decisions and directions of 

the consumer court.  

 

LAWS & REGULATION 

There is a range of laws and regulations that ban advertising that is deceptive and 

misleading. These were introduced to safeguard customers from different types of 

exploitation. The key concern relates to the successful execution of these Acts, with 

little or even no action initiating as a result. Some of the major examples of flaw in the 

law, are given below: 

 

1. The Drugs and Magic Remedies (Objectionable Advertisements) Act 

“The Drugs and Magic Remedies (Objectionable Advertisements) Act, 

1954,”139 effectively bans 4 kinds  of drugs and even the magical cure 

advertising. “Section 3 of the Act provides that no individual shall engage in 

the publication of any advertising that promotes a drug or that leads to the use 

of a drug for: 

(a) Procurement of abortion in women or prevention of pregnancy in women. 

(b) To preserve or enhance the ability of human beings to have sexual 

gratification. 

(c) Correction of women's menstrual disorders.”140 

The problem with the law is that, as it exists today, it is abundantly obsolete 

and insufficient dealing effectively with the problem. Also, if the punishments 

prescribed were, corrective ads, and financial penalties were imposed, instead 

of incarceration or the payment of fine or both, then the legislation would be 

much more effective. Prescribed by the Act imprisonment of up to 6 months 

or both when the offense is committed for the first time and imprisonment of 

up to one year or even both if there is a the subsequent offense. But even today, 

the State drug control authorities' compliance is weak, with a few exceptions,  

we see many amounts of such commercials, the promotion of indigenous 

remedies, or medicines. 

                                                        
139 The Drugs and Magic Remedies (Objectionable Advertisements) Act,1954 
1405The Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954, § 3 
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2. The Cable Television Network Regulation Act and Rules 

The following Act demands all commercials broadcast through the medium of 

the cable television network must comply with the specified Advertising Code 

drawn up under the same. “Chapter II of Section 6 of the Cable Television 

Networks (Regulation) Act, 1995”141 specifies that "No person shall transmit 

or re-transmit any advertising through a cable service unless such advertising 

conforms with the advertising code prescribed." The Advertising Code, which 

has been  drawn up under the 1994 Cable Television Network Regulations, 

specifies all ads must be consistent with the Cable Television Network Rules. 

“As referred to in the Consumer Protection Act, 1986, the applicable laws of 

the country, the product or service marketed should not suffer from any defect 

or deficiency.”142 

The problem of this law. An independent regulator, like the broadcasting 

regulator, should implement such an advertisement code. In any case, this 

legislation is scarcely implemented because we see many numbers of highly 

deceptive television ads, openly advertising 'miracle' goods- doubtful efficacy 

concoctions that result in the weight decrease f a person without any efforts 

made, and no side effects as well, and even the pills which are said to boost 

the sexual prowess of men and cure them. 

 

3. The Food Safety and Standards Act, 2006 

This is a recent legislation and contains a provision which deals with 

fraudulent and deceptive food-related advertising. Here, through all media, 

including the electronic media, the word advertising involves advertising and 

publicity. Under the concept of ads, even promotional content is placed on 

labels, wrappers, and invoices. 

Section 24 of the said Act (Advertising limitations and a ban on the unfair 

trade practices) says that: 

                                                        
141 Cable Television Networks (Regulation) Act,1995, §,2 
142 The Consumer Protection Act, 1986 
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(1) No advertisements must be made for the false foods so as to deceive any 

person of to violate, or cause breach, of the provisions and rules and 

regulations of the following act. 

(2) No individual must carry on any illegal or unfair commercial practice to 

promote the selling, supply or even the use, and consumption of such 

foodstuffs or of adopting any unfair or misleading practice, including any 

oral or written representation or visible representation, even the practice 

of making any declaration. 

Here, the problem is that there exists no corrective advertising clause, this 

is quite unfortunate. As it has been stated repeatedly that only through a 

remedial advertisement we can wipe out the message of false and 

misleading advertisements which were claimed, there must exist a specific 

provision which must deal with directing the issuance of false 

advertisement to protect the rights of the customer and the corrective ads 

must be properly applied to that clause  

 

NEGATIVE EFFECTS OF MISLEADING ADVERTISEMENT 

(1) Companies would be viewed by the customers as untrustworthy if they 

practise false advertising. Even the potential clients would start to feel that 

they have been cheated and abandoned by the companies  

(2) The workers in the company may bear the repercussions which comes 

with the false ads, and if such a situation arises, they would find 

themselves in a hard place.  

(3) Ads essentially compel clients to make incorrect choices. If these 

commercials are just exaggerated reality, this will potentially make the 

customers suffer. In terms of profit being the primary focus, these 

businesses omit essential terms and conditions and mask the additional 

costs involved in buying the specific commodity. It's not only about 

making incorrect choices but in certain cases, if used more, these items 

projected in commercials may even have some kind of health risk. It 

would also impact the customers in the long run. If customers believe they 

are being exploited, the company's goodwill and reputation would be 

significantly affected by this, and brand loyalty would be intensely 

affected.  
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FAMOUS CASE LAW PERTAINING TO MISLEADING 

ADVERTISEMENTS  

 

Under the Monopolies and Restrictive Trade Practices Act, 1969, India has a rich body 

of resolved cases. The Act on the MRTP establishes that a oral as well as a written or 

visual representation that provides for a false or misleading information regarding the 

products or the services or disregarding the goods, services, or exchange of any other 

person constitutes an unfair commercial practice. 

(1) In an advertisement for Kiwi liquid wax polish, Reckitt and Coleman Ltd. 

v. Jyothi Laboratories Ltd143. showed that the substance does not drip as 

compared to a product in another container labeled 'X' from which the 

liquid shoe polish was dripping. It could be concluded from the bottle 

design branded as 4X 'that it was an indirect assault on Cherry Blossom 

liquid shoe polish as Cherry Blossom had a design registration for the 

bottle. The MRTP Commission was of the view that this was a case of 

disparaging advertising and was misleading. 

(2) Dabur India Ltd. v. Colgate Palmolive India Ltd144., here, Dabur had filed 

a complaint against Colgate for one of  its ads which  depicted a celebrity 

who was in  a red container and resembled Dabur Lai Dant Manjan powder 

telling them the ill-effects of toothpowder. Dabur Lai Dant Manjan 

Powder was argued to be extremely harmful to the dental health and, in 

particular, to harm tooth enamel in the challenged commercial. An interim 

injunction was granted by the Delhi High Court on the ground that the 

commercial was disparaging and misleading the customers. 

 

 

CONCLUSION AND SUGGESTIONS 

“Despite a variety of laws to curb false and deceptive advertising and protect consumer 

interests, consumers continue to be victims of such advertisements due to (a) weak law 

enforcement and (b) loopholes or inadequacies in current laws. To make way for the 

Competition Commission of India, the dissolution of the Monopolies and Restrictive 

                                                        
143 Reckitt and Coleman Ltd. v. Jyothi Laboratories Ltd.  (1999) 2 CALLT 230 HC 
144 Dabur India Ltd. v. Colgate Palmolive India Ltd,  AIR 2005 Delhi 102, 114 (2004) DLT 

373, 2004 (77) DRJ 415, 2004 (29) PTC 401 Del 
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Trade Practices (MRTP) Commission has also left a major vacuum in terms of 

consumer protection in the field of false and misleading ads. More so because the 

government excluded unfair trade practices from the purview of the Competition 

Commission.”145 

 

While laws covering unfair trade practices and market balances exist, they still lack 

clear rules about the adverse effects on rivals of misleading ads. Part of that can be 

because, even if it is at the expense of their rights, such rivals inherently prefer to stay 

away from legal issues, while others are themselves knee-deep in committing this 

crime. Even the slightest legal action will find most of the rivals defamatory and even 

costly. There also poses a substantial risk that the fake legal notices by rivals would 

end up degrading a brand name which has gained popularity. Also, most of the 

consumers approach the consumer forums and maintain a fundamental check on the 

quality of the products and the standards of packaging etc. even if the misleading 

advertisements do not take up on a daily basis. 

 

The primary focus of India as a welfare nation is the problems which are being faced 

by the customers and not by the rivals. We should not put all the blame on the 

lawmakers, as the competitors themselves have not highlighted this topic for the 

multiple practical implications that could follow. The same thing is being done by 

them at the end of the day. However, in order to include this specific question, which 

has been successfully silenced for a long time between the voices of the survival of the 

corporate, the Competition Act’s radar must be enhanced further.  

 

The Competition Act seeks to encourage fair competition and curb business practices 

that are unhealthy. Changes in the present regime to a perfect one the extent of which 

will lead to improving the plight of rivals is required. Sections 18 and 19 should 

explicitly cover misleading ads, enabling the Commission to take reasonable steps to 

avoid misleading advertising by competitors. 

 

                                                        
145 Rao, G. (2012). COMPARATIVE ADVERTISING –A BOON OR A BANE TO 
CONSUMER INTEREST? Journal of the Indian Law Institute, 54(2), 261-271. January 23, 

2021, http://www.jstor.org/ stable/43953540 

http://www.jstor.org/
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An impartial redress forum for competitors needs to be available. In essence, an 

independent redress forum for competitors means one that does not assign prime 

priority to customer complaints and handles customers and competitors on the same 

wavelength. In Romesh Thappar v State of Madras146, it has been pragmatically 

established that freedom of speech and expression also requires that of the press. 

 

Many organizations such as ASCI have lost control and are now primarily consumer-

oriented grievance forums. Individuals, including specialists such as data analysts and 

nutritionists, should be part of this autonomous forum for a more versatile view of the 

event. This panel should be retired by rotation and luminaries in the field of advertising 

should be nominated by experts who run it. 

 

There must even exist a presiding officer, who would be the senior most member of 

the jury, however, he must only be given the task to supervise the general debate and 

the debates for the cases that comes up to them. For such a presiding officer, veto 

power is not necessarily necessary. Each member should have an equal say in the 

matter before the panel for debate and discussion. 

There should also be a quorum that must be assured. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
146 Romesh Thappar v State of Madras, 1950 AIR 124, 1950 SCR 594 
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A STUDY ON THE OPPRESSION OF THE MINORITY 

STAKEHOLDERS IN INDIA WITH REFEREBCE TO THE MAJORITY 

RULE 

Tavleen Kaur and Vinayak sonkar147 

 
 

ABSTRACT 

 

The discussion on the Majority rule and Minority rights has been one of the point of 

conversation since quite a while. The lawful situating that existed was that the rule of majority 

will win on the off chance that it is as per the provisions of the company law.  

The individuals holding the maximum shares are viewed as the majority shareholders in a 

company. The Company Law doesn't characterize the term „minority shareholder‟. In any case, 

for the most part, it is comprehended that those holding the minor shares are known as Minority 

shareholders. It can likewise be comprehended by saying that minority shareholders are the 

individuals who hold such measure of shares which doesn't give them the control over the 

company. The management of a company is typically founded on the majority rule. 

 The main aim of the researcher is to understand how far the majority rule and minority rights 

has evolved in India and thus, the research problem behind the project is to know Oppression 

of minority shareholders in India despite the protection given under the provisions of the 

company law after making amendments.  

 

Keywords: Company, Majority, Minority, amendments 

 

 

 

 

 

 

 

 

 

 

                                                        
147 BBA LLB CRIMINAL LAW (HONS) UNIVERSITY OF PETROLEUM AND ENERGY STUDIES 
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INTRODUCTION 

 

The general rule in any company is that the directors are the chosen delegates of the company 

and subsequently, they have the right to deal with the affairs of the company. Those rights that 

are not given to the directors are practiced by the members in their general meeting. This choice 

is normally settled on the premise of majority. In this manner, the majority rule implies the 

privilege of the majority shareholders to run the company and deal with its affairs. This thus 

implies the majority has its way in the general meeting. The rights of the minority shareholders 

are subsequently, constrained in any company and their rights have been abused numerous 

multiple times. 

 

This guideline is that the desire of the majority ought to prevail and it ought to bind the minority 

is known as the standard of majority rule. This is otherwise called the Foss v. Harbottle 148Rule. 

Foss v Harbottle is a main English point of reference in corporate law. Hence, injuries 

purportedly caused to the organization alone and not to its members, must be cured not by the 

members however by corporate activity.  

 

This is known as the proper plaintiff rule and it is relevant here in light of the fact that the 

company is viewed as a separate legal entity and thus no one but it can approach in instance of 

any wrong dedicated to the company and not individual shareholders. The rule is derived from 

common law and it is followed in India as well. However, there are hardly any exceptions to 

this rule yet they were not proper redressal systems. But now few amendments have been made 

if the rule has been weakened to suit the changing needs and offer security to the minority 

shareholders also.  

 

COMPANIES ACT, 2013  

 

Under the new Act, the relief, in case of oppression and mismanagement has been provided 

under the Sections 241-246, according to which the plaintiff can move toward the National 

Company Law Tribunal (NCLT). Section 244(1) mentions the same. However, the capacity to 

waiver the threshold has been given to the NCLT. The concept of class action suit has also 

                                                        
148 (1843) 67 ER 189 
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been introduced in the new Act. The class action suits can be instituted against the company as 

well as against the auditors of the company. 149 

 

Reconstruction and Amalgamation: To counter the shortcomings, Section 235 grants the ability 

to the majority to gain the shares of the shareholders who are dissenting from the scheme 

approved by the majority in at least 9/10 in value of the shares. The company may give notice 

to the dissenting shareholder for acquiring his shares. It is mandatory to tell the company about 

the intention of the shareholders to purchase the remaining equity shares. It is further provided 

that the shares should be gained at the market price. The minority shareholders have some right 

in the decision making also. According to Section 151, small shareholders have to appoint a 

director in listed companies.  

 

The Company Rules of 2013 has plainly stated that the small shareholder director won't follow 

the concept of retiring by the rotation and that he shall make the most of his term for three 

additional years. However, this means that he shall not be qualified for any reappointment. It 

is thus evident that the Companies Act of 2013 has attempted to engage the minority/small 

shareholders rights and ensure that they are included in the process of decision making as well 

as the management of the company. 

 

MAJORITY RULE IN INDIA 

 

The majority rule began in this case as referenced before150. In this case, two shareholders in 

the Victoria Park Co, instituted a case against the five directors. They had guaranteed that the 

company's property had been twisted and wasted. They additionally held that the defendants 

ought to be held liable for the company and looked for the appointment of a receiver. It was 

however, ruled that the plaintiffs were incompetent to bring any such procedures and the sole 

option to do so was with the company or its representatives.  

 

It was additionally held that the minority shareholders are limited by the actions of the majority 

shareholders. This is known as the Majority rule. The rule is that "the proper plaintiff in an 

action in regard of a wrong affirmed to be done to a company or association of people is prima 

                                                        
149 SECTION 245,Companies Act,2013 
150 Foss v. Harbottle 
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facie the company or association itself". The individual members in a corporation are very as 

unmistakable from the supernatural body called the corporation as any others of his subjects 

seem to be. Hence, the injuries caused to the corporation alone and not to its members, must 

be cured that must be done by the company's or the corporate action and not by its members 

action151. The rationale behind this particular rule is that the protection of the majority 

shareholders is incomparable. At the point when an individual becomes the part or the 

shareholder of the company, it gives his/her implied consent for acceptance to the decisions of 

the majority shareholders or to the choice of the majority in the general meeting of their 

company. 

Exception 

Barely any significant exceptions have also been developed. The exceptions ensure the rights 

of the minorities, regardless of the majority's vote because they are also a technique to 

safeguard the minority’s interests. Few recognized exceptions to the rule in Foss v. Harbottle 

are as follows : 

 (a) where there is an ultra vires act; (b) where a special majority is needed; (c) where personal 

rights are infringed; (d) where fraud has been committed by those in control152. 

 

 

THE COMMON LAW DERIVATIVE ACTION  

 

Another redressal mechanism is the derivative action under common law. As a general rule, 

this is considered to be the main genuine exemption to the rule. The rule in Foss v. Harbottle 

is best seen as the starting point for minority shareholder remedies. It means that a derivative 

case could be brought by a minority shareholder on benefit of the company. This was done to 

ensure that there was a redressal mechanism for an inappropriate act committed. This action 

was brought instead of an action in the name of the company. The shareholders as such had no 

such right of their own and if their very own right were being infringed they may bring a 

representative action. The Foss v. Harbottle rule as a general rule, banned a minority action 

whenever the supposed misconduct was in law prepared to do approval, whether or not an 

autonomous majority could ever be given a genuine chance to consider the issue. 

 

                                                        
151 K. W. Wedderburn, Shareholders' Rights and the Rule in Foss v. Harbottle, The Cambridge Law Journal, 1957 
152 Palmer’s company law 
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Criticisms to the Rule 

This rule followed in England has been exceptionally criticized by many litigants. A contrast 

was also drawn by Professor Sealy with other types of litigant. He tells that even a person 

moving toward the Court seeking judicial review will receive a significantly more favorable 

judicial acknowledgment than a minority shareholder. The shareholders in a huge public 

company are probably not going to have the information to make their very own proper 

judgment interests or those of the company. On the cautious analysis, obviously the Foss v. 

Harbottle 153rule is a blend of substance and procedure. 154 

 

The limited exceptions also delivered two primary difficulties: the first one being that it swept 

into oblivion a line of cases, including by Davidson v. Tulloch 155which held a small category 

frauds and deceits unequipped for "confirmation at the option of the corporation", second one 

being the way that the narrowness of it is barely compatible with the more extensive exceptions 

that were favored by the other judges.  

 

THE RULE OF MINORITY 

 

The standard of rule by majority has been relevant to the management of the affairs of the 

organizations. The members pass resolutions on various issues in two ways i.e. either by simple 

majority or by special majority. When a resolution is passed by the imperative majority then it 

is official and binding on all the members of the company. On turning into a part, every 

individual impliedly gives consent to the decision taken by the majority. Therefore, if an 

inappropriate is done to the company, it is the company which is the legal entity having its own 

personality and that can file a suit against the alleged offender, and the shareholders 

individually don't have an option to do as such.  

Palmer has set down two propositions after the instance of Foss v/s Harbottle156 are as per the 

following:  

1. The principal suggestion, which is that the court won't usually intervene on account of an 

internal irregularity if the issue is one which the company can sanction or excuse by its own 

internal procedure.  

                                                        
153 (1843) 67 ER 189 
154 Conflict of laws concept to Foss v Harbottle 
155 (1860) 3 Macq. 783 
156 (1843) 67 ER 189 
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2. The second is that where it is asserted that a wrong has been done to a company, prima facie, 

the main proper plaintiff is the company itself. 

Although there were few exceptions that were laid down by the court in Foss v/s Harbottle: 

1. Ultra vires and illegal act 

2. Breach of Fiduciary duties 

3. Fraud or oppression against minority 

4. Inadequate notice of a resolution passed at a meeting of member 

5. Qualified majority 

6. Where the personal rights of an individual member have been infringed 

Statutory exceptions: 

  Variation of class rights [Section 106] 

  Scheme of reconstruction and amalgamation [Section 394] 

  Oppression and mismanagement [Section 397 and 398] 

  Rights of dissentient shareholders under take-over bids [Section 395]157 

Therefore, the minority shareholders may bring an action to protect their interest in such 

cases.  

CASES ON MINORITY SHAREHOLDER’S RIGHT 

 

In the early period, the Court observed the Majority rule totally and permitted even the irregular 

acts of the majority investors to be made regular through resolution. This was found for the 

situation Bhajekar v. Shinkar158 where the board of directors of an organization passed a 

resolution delegating certain people as overseeing agents. The resolution was affirmed by the 

organization in the general meeting with the total information on all the material facts. A few 

minority directors brought a suit guaranteeing the resolution to be proclaimed invalid since it 

was irregular. The court held that it was the privilege of the organization to approve any sort 

of agreement even in the event that it was irregular and the Court won't meddle in the internal 

affairs at any expense.  

 

Essentially, in Rajahmundry Electric Supply Corpn Ltd. v. Nageshwara Rao159, it was observed 

that the Courts won't meddle in the internal affairs of the Organization or the administration of 

                                                        
157 Refer, Companies Act,2013 BareAct 
158 (1934) 36 BOMLR 483 
159 1956 AIR 213 
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the directors as long as they act inside the ambit of the forces gave on them under the Articles 

of Association of the organization. Over the years, the Judiciary has deviated from the severe 

feeling of the majority rule, in order to protect the enthusiasm of minority over majority. 

 

The Court in Sri Ramdas Motor Transport Ltd. v. Tadi Adhinarayana Reddy and Ors160. has 

expressed that under section 397 of the Companies Act 1956 any individual from the company 

who gripes that the affairs of the company are being led in a way biased to open intrigue or in 

a way oppressive to any part or individuals may apply to Company Law Board for a request 

under that section. However, the majority shareholders are most certainly not deprived of their 

democratic rights because of minority activism.  

 

This was additionally upheld on account of Shanti Prasad Jain v. Kalinga Tubes Ltd161.  

A battle between broke out two gatherings of business magnates for the control of a certain 

company. The appellant chairman of the company asserted that the affairs of the company were 

led in a way that was oppressive to him and his gathering of individuals. The appellant 

additionally battled that the allotment of new shares was for overcoming the rights of the 

existing shareholders and that it adds up to oppression. The Apex Court held that the High 

Court was directly in holding no case for activity under Section 397, as simple truth of 

allotment doesn't establish oppression. The court explained that the facts ought to be there to 

legitimize any intense mismanagement or oppression. 

 

PRESENT SCENARIO  

 

Since, our company law is based and derived from common law the situation and scenario in 

India and England was thus similar. The Companies Act,1956. provided not many redressal 

mechanisms to the minority shareholders between Sections 397 to 409. It lays down certain 

provision in request to secure the interests of minority shareholders against the oppressive act 

of majority shareholders.  

 

By virtue of Sections 395 and Section 399, it tends to be understood that the minority 

shareholders have been set out as those with 10% of shares or 100 shareholders (whichever is 

                                                        
160 AIR 1997 SC 2189. 
161 AIR 1965 SC 1535 
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less) in the companies with share capital; and it is 1/fifth of the total number of its members, 

in case of the companies with no share capital. 162 

The Act provided for certain provisions that managed situations wherein rights of Minority 

Shareholders can be influenced. They can be divided into two significant heads, i.e.:  

 Section 397 (Application to Company Law Board for relief in cases of oppression) 163and  

 Section 398 (Application to Company Law Board for relief in cases of mismanagement)  

164 

The right to apply to the Company Law Board in case of any oppression and/or mismanagement 

under Sections 397 and 398 is given under the Section 399 of the Companies Act of 1956. The 

numerical threshold has also been referenced as 10% shareholding or hundred members or one-

fifth members limit, as the case might be. However, the ability to waive this was given to the 

Central Government. 

CLASS ACTION SUIT IN U.S. AND INDIA: COMPARISON  

 

The cause of the class actions suits in the U.S. was in the year 1842 when the Equity Rule 48 

gave the individuals the option to record such suits. After numerous changes and revisions, it 

picked up its present structure in the year 1966165. From that point forward, this alternative has 

been used on numerous events in the U.S. Even in 2006, numerous shareholders in the U.S. 

lost their cash in the wake of investing in the shares of Enron. They received a sum of $7.2 

billion after a test revealed that the officials of the company had distorted their to the investors 

and had covered up the misfortunes before failing. Thus, it is really evident that the class action 

suits are truly normal in U.S. and are one of the usual redressal mechanisms.  

 

In India, before the initiation of the new Act, individuals petitioned for class action in the name 

of Public Interest Litigation. The class action suit managed under Section 245 of the Companies 

Act of 2013 came into place simply because of the Satyam Computer Services Scam, 

prominently known Satyam Scam166 that broke out in 2009. Part of individuals were influenced 

                                                        
162 Companies Act,1956 
163 Oppression means the affairs are carried in lack of probity and conduct is unfair 
164 Mismanagement has been defined under Section 398 (1) as „conducting the affairs of the company in a 

manner prejudicial to public interest or in a manner prejudicial to the interests of the company or there has 

been a material change in the management and control of the company, and by reason of such change it is 

likely that affairs of the company will be conducted in a manner prejudicial to public interest or interest of the 

company 
165 Ashish Rukhaiyar, Class action suits ripe for review?. The Hindu, 2017 
166 Founder Ramalinga Raju acknowledged publicly that he had falsified and manipulated the financial 

Accounts of Satyam Computer Services Ltd. Despite this, the investors in India did not get any compensation 
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however were with no remedy. The investors in India didn't have any legal recourse while their 

counterparts, who were in USA recorded the class action suit against the company and got 

compensation from the company. The class action suit is an instrument which evolved to 

overcome 'Collective Action' problem, wherein the suits by littler stakeholders are not 

financially effective, and subsequently, may never get documented. 

The inquiry that emerged here was why would that be a requirement for a separate provision 

under Section 245, regardless of cures being there for oppression and mismanagement. It is 

seen that Section 245 of the Act additionally covers depositors and the court generally gives 

limiting requests to the company under Section 245.  

 

Another additional advantage here is that the National Company law Tribunal generally gives 

a public notification after the class action is recorded. This serves as an open door for some 

other affected parties to join which will then make this a representative action for them.  

It has not been the most famous redressal instrument in India so far. The significant distinction 

in India and U.S. is that in the U.S., the law firms and lawyers act as impetus and request that 

the affected parties document the case or file the suit. This is because they get a share from the 

compensation and the aggrieved parties need not pay any for the legal help looked for.  

Once more, this conceivable because in the U.S. lawyers are permitted to charge contingency 

fees, i.e., the lawyer gets his expense just and if the case is won. In India, lawyers are banned 

from charging such fees. Loosening up this rule may support class action suits as it helps both 

the lawyers just as the affected parties. 

 

CONCLUSION 

 

The rule in Foss v. Harbottle is actually rule of majority. It implies that once a resolution is 

passed by the majority, it is authoritative on all the individuals.  

This standard was before considered as the image of democracy. In any case, similarly as India 

is concerned, this guideline stands weakened and isn't followed in its severe sense.  

The Companies Act of 1956 gave a few provisions to ensure the minority shareholders from 

the majority shareholders. It was the initial step taken by the legislature to perceive the rights 

of the minority shareholders in India. In the Companies Act, 1956, the minority shareholders 

                                                        
Whereas Ramalinga Raju, agreed to pay $125 million in the U.S. to settle suits filed by the shareholders. 
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were not considered as a significant some portion of the company because of the suppression 

by the majority in the company. In any case Companies Act of 2013 has found a way to shield 

the interest of the minority rights of the shareholders in the company irrespective of the 

existence of oppression and mismanagement of the company influencing the rights of the 

minority shareholders. It can likewise be determined that the center goal of the legislation is to 

protect the interests of the minority shareholders.  

 

However, the test to this is the authorization of these rights. The minority shareholders‟ rights 

ensure appropriate organization just when it is executed effectively by giving significance to 

the minority shareholders in the management of the company.  

 

Another significant flaw in the Companies Act of 2013 is that the numerical threshold that is 

referenced under Section 244 of the Companies Act of 2013. While it is comprehended that 

there ought to be a few channels to guarantee that frivolous suits are not documented and the 

Courts time isn't squandered, it is hard to meet the imperative number referenced. This came 

into light after the ongoing Tata and Cyrus Mistry conflict where the Mistry groups plea was 

at first dismissed as they didn't satisfy the numerical threshold. In spite of the fact that the 

intensity of waiver is given to the NCLT, there is no clearness on when the NCLT can practice 

that privilege and what is the standards for the equivalent. Generally, having channels for direct 

actions for example, for oppression, which the shareholders acquire their own names and to 

assert their rights (rather than that of the company), conflicts with the spirit of corporate law 

and additionally winds up exhausting the minorities.  

 

The presentation of class action suit is one positive development. Endeavors must be taken to 

make awareness with respect to the equivalent, so that the affected parties use this system and 

get justice. This will likewise decrease in the number of lawsuits or cases since it has permitted 

a gathering of individuals to record the body of evidence against one defendant on common 

grounds.  
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PRINCIPLES OF INTERPRETATION WHICH ARE APPLIED TO THE 

CONSTITUTION OF INDIA- A COMPARATIVE STUDY WITH THE 

CONSTITUTION OF UK” 
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ABSTRACT 

The Constitution of a country is regarded as the fundamental law of the state, this is because it 

happens to contain all the principles on the basis of which the government of a country happens 

to be founded. The nature of the Constitution must be organic, and the approach must be 

dynamic which means that the various laws should grow as well as evolve with the passage of 

time. The rules of interpretation and the methods by which the judges have interpreted various 

statutes as well as the constitutions has changed with time. It must be understood that the 

Constitutions are required to be interpreted and understood taking into consideration an 

approach which is object oriented, and the interpretation must be in a broader sense. The 

provisions need to be interpreted while taking into consideration the current scenario and the 

present conditions of the evolving world. With the passage of time, the interpretation process 

has changed, and it is quite necessary that it keeps on changing and evolving with the time. 

This paper discusses the principle of the Constitutional interpretation in India, with focus on 

the textual interpretation, the purposive interpretation and the doctrinal approach of 

interpretation. Further, the paper focuses on the principles of constitutional interpretation 

which are used in the United Kingdom, the criticism of the rules. The paper also discusses the 

report of the Law as well as Scottish Commission.  

 

Keywords: Constitutional provisions, Interpretation, Rules of interpretation, United 

Kingdom.  
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 INTRODUCTION- 

A constitution is sometimes regarded as the fundamental law of a state as it contains the rules 

as well as principles on the basis of which the government has been founded, it regulates the 

division of the powers and directs and decides that to what person each of these powers is to 

be confided and to what extent, and also how the power is to be exercised. Perhaps, an equally 

complete definition would be that it is a body of rules and maxims in accordance with which 

the power of sovereignty are habitually exercised.168 

 

Most of the constitutions are organic in nature, which means that it is a law which grows and 

evolves with passing time. By passing of the time the meaning of the words in the constitution 

changes by the process of interpretation. The constitution provides machinery in order to make 

ordinary law. The birth of the constitution takes colour from the existing social, economic as 

well as the political environment. 

 

“The provisions of the Constitutions are required to be understood as well as interpreted with 

an object- oriented approach. A constitution must not be construed in a narrow sense. The 

words used maybe general terms but their true meanings have to be appreciated considering 

the true context in which the same are used and the purpose in which they seek to be 

achieved.”169 

 

The 3 basic types of interpretation of the constitution are- 

The historical interpretation in which the uncertainties as well as the ambiguities which 

occurred while interpreting the constitution are clarified by referring to the interpretative 

decisions which took place earlier. Secondly, contemporary interpretation which means that 

The Constitution should be interpreted while taking into consideration the present scenario and 

present time. The situation as well as the circumstances which are prevalent today must be 

considered while interpreting the various provisions. Lastly, harmonious construction which is 

a cardinal rule of the constitution which states that if there exists a situation where two 

provisions happen to be in conflict with one another, in a manner that both of them cannot 

stand together . Then it should be tried that both of the provisions are interpreted in such a way 

that effect can be given to both. 

                                                        
168 Thomas M. Cooley: A Treatise on the Constitutional Limitations 
169 S.R. Choudhuri vs. State of Punjab, [(2001) 7 SCC 126] 
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THE PRINCIPLES OF CONSTITUITONAL INTERPRETATION IN INDIA 

When the enactment of the Indian constitution took place, it was said to be more of a political 

experiment and the Supreme Court during the process of interpreting the questioned or disputed  

provisions which were enshrined, focused on merely the plain meaning of the words which 

were written in the provisions. However, it was equally important to interpret the constitution 

in a manner which was more liberal and broad. The interpretation must also be done is such a 

way that it does not hamper or questions the basic structure of The Constitution.  

 

It has been a long time since The Constitution came into force in India, and even after that there 

have been various phases of constitutional interpretations where the Supreme Court has made 

various interpretations with relation to the same. 

 

The interpretation took place in stages; the first stage was when the interpretations were done 

quite literally, which means that the judges merely focused on what was written in the 

constitution. Then came the second stage where the courts started to scrutinise all the methods 

of interpretation, and due to this the basic structure doctrine emerged.. During the 3rd stage the 

decisions of the Supreme Court were starting to be based on fairness. And during the 4th stage, 

which is now the courts have begun to interpret the provisions in a contemporary and 

transformative manner.  

 

A. TEXTUAL INTERPRETATION 

Textual Interpretation is also popularly called literal interpretation; this is the general and the 

very basic rule of interpretation of the statute where the court while in the process of 

interpreting the statue would pay attention to the literal rule of interpretation. The literal rule 

means taking into consideration the words which have been  mentioned in the act, the court 

would  only focus on the literal meaning of the provisions, which meant that the material 

provided in the statute is to be understood in the literal meaning and the grammatical sense. 

In the case of AK Gopalan vs. State of Madras170 the Supreme Court was responsible for giving 

a very narrow view and a literal interpretation to the Article 21 of the Indian constitution, which 

deals with the Protection of life as well as the personal liberty of an individual, as it refused to 

take into consideration the concept of the “procedure established by law”  along with the natural 

                                                        
170 A.K. Gopalan v. State of Madras, AIR 1950 SC 27 (This case was overruled in Maneka Gandhi v. Union of 
India, (1978) 1 SCC 248 : AIR 1978 SC 597 wherein it was held that the procedure contemplated in Article 21 of 

the Indian Constitution must answer the test of principles of natural justice) 
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justice principle. Also, there happened to be a judicial uncertainty in the literal  interpretation 

of the term “compensation“. 

 

Another example of a case in which the Supreme Court used textual approach of interpretation 

or the literal interpretation was during the interpretation of the word “law” which was provided 

under article 13(2), which states the power of the parliament to amend The Constitution under 

the ambit of article 368. The case was that The Constitution was silent on the issue of whether 

the word “law “which in provided under article 13(2) takes into consideration a constitutional 

amendment or refrains from doing so. Later, during the year 1951 the Supreme Court finally 

made a distinguished the ordinary legislative power from the constituent power of the 

parliament. In this case even The Constitution (first amendment) act, 1951 was challenged, 

however, it was determined later that the word “law” which has been used in article 13(2) will 

not be including any amendment made to The Constitution in the exercise of the constituent 

power which is possessed by the parliament. It was further stated that “article 368 empowered 

the parliament to amend the constitution without any exception”171. However, after sometime 

in the year of 1967, the Supreme Court, “In a 11 bench judgement took the opposite view and 

held that the power under article 368 could not a bridge or takeaway any of the fundamental 

rights in Part III of The Constitution.”172 

 

B. PURPOSIVE INTERPRETATION 

Purposive interpretation is another form of interpretation in which, the purpose of the 

enactment of the statute is put to question, and the judges, while interpreting the statute or even 

The Constitution pay attention to the purpose for which the statute came into existence.  Hence 

the court would pay attention to the purpose of the enactment so that it can derive the correct 

interpretation which would aid in the correct delivery of justice. 

 

 “The provisions of the constitution are not mathematical formulae which have their essence in 

mere form. They constitute a framework of the government which is written for men of 

fundamentally differing opinions and written as much for the future as the present. They are 

not just dull lifeless words static and hide-bound as in some mummified manuscript, but living 

                                                        
171 Sankari Prasad Singh Deo v. Union of India, AIR 1951 SC 458. 
172 C. Golak Nath v. State of Punjab, AIR 1967 SC 1643. 
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flames intended to give life to a great nation and order its being, tongues of dynamic fire potent 

to mould the future as well as guide the present.” 173 

 

In the case of Kesavananda Bharati174 the Supreme Court held that the power of the parliament 

to successfully amend the Constitution even included the power to add, alter or even repeal 

articles present in the constitution, but at the same time did not include the power to abrogate 

the constitution or alter its basic structure. This case is an example of the purposive 

interpretation theory, which is appreciated as it visibly strikes a perfect balance between what 

the authors who worked on The Constitution wanted , taking into consideration their intentions 

as well as the intentions of the system, it was a perfect balance between the subjective and the 

objective approach.  

 

 “The constitutional provisions are required to be understood and interpreted with an object 

oriented approach and constitution must not be construed in a narrow and pedantic sense. The 

judiciary must interpret the constitution having regard to the spirit and further by adopting a 

method of purpose of interpretation.”175 

 

C. DOCTRINAL APPROACH 

i) DOCTRINE OF COLOURABLE LEGISLATION- 

The doctrine of Colourable legislation points out the question related to competency of the 

specified legislatures while enacting the provisions of  the law. The doctrine suggests that the 

practice which is being carried out by the legislature while enacting provision which cannot be 

authorized by the constitution by colouring the concerned provisions with an alternate  purpose 

which shadows the original motive and intention.  

The doctrine is founded on the maxim” quando aliquid prohibetur ex directo, prohibetur et per 

obliqm”. The maxim means that an act which cannot be done directly, is not supposed to be 

happening indirectly too.  

The purpose behind the doctrine of colourable legislation is essential, as this doctrine checks 

that the legislature, while the framing of laws takes place, the laws which are framed do not 

violate or transgress the provisions which have been duly enshrined and upheld in The 

Constitution of India.  

                                                        
173 State of W.B. v. Anwar Ali Sarkar, AIR 1952 SC 75 
174 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225 
175 State (NCT of Delhi) v. Union of India, (2018) 8 SCC 501 
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 “If the constitution of a State distributes the legislative spheres marked out by specific 

legislative entries or if there are limitations on the legislative authority in the shape of 

fundamental rights, questions do arise as to whether the legislature in a particular case in 

respect to the subject matter of the statute or in the method of enacting it, transgressed the limits 

of the constitutional power or not. Such transgression mat be patent, manifest and direct, but 

may also be distinguished, covered and indirect and it is the latter class of cases that the 

expression ‘colourable legislation’ has been applied in certain judicial pronouncements.”176 

 

ii) THE DOCTRINE OF PITH AND SUBSTANCE 

The doctrine of pith and substance basically focuses on the need to understand the true 

character as well as the characteristic of the law involved. The subject matter which is 

challenged is signified in this doctrine and not the incidental effects which take place in another 

field. 

 An example where the doctrine of pith and substance is applied is under article 246 which set 

forth the legislative competency which are raised in the lists provided  under the 7th schedule. 

It is obvious that the legislature would try to make laws concerning  the subject matters which 

have been well provided under the list, but still, there may be instances of an incidental trespass 

by the law makers, which as a result would lead to the concerned legislature being declared as 

ultra vires.  

 

The doctrine was first applied by the Supreme Court in the case of State of Bombay vs. FN 

Balsara177 in which the state of Madras had restricted the sale as well as the possession of the 

liquor given in the provisions of the Bombay Prohibition Act,1949. This was challenged by 

saying that  this happened to be an interference on the import and export of liquid through the 

borders. The Supreme Court held the legislation to be in pith and substance, as it was a state 

subject even though it incidentally encroached the subject which was numerated in the list I. 

 

iii) THE DOCTRINE OF ECLIPSE 

It has been stated by this doctrine that if there ever comes a circumstance, where a law which 

has been made by the concerned legislature happened to be against and in derogation with the 

fundamental rights, that is part III of The Constitution, then the law which has newly emerged 

                                                        
176 K.C.Gajapati v State of Odisha, AIR 1953 SC 375 
177 AIR 1951 SC 318 
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or newly made would be held invalid and violative and would be inoperative till when the 

provisions are inconsistent with the part III.  

 

In a case concerned with the aforementioned doctrine, there was a circumstance under which 

the petitioner was prosecuted, this was done for he published a pamphlet which was not 

authorised and the prior permission for publishing was not received by the petitioner, as a result 

the petitioner was prosecuted under the Indian Press (Emergency Powers) Act, 1931. It was 

held that provisions of the Indian Press Act happen to be in violation of a fundamental right 

given in Part III, it was violative of 19(1)(a) and was void to the extent there lied an 

inconsistency with Part III.  

 

iv) THE DOCTRINE OF SEVERABILITY 

According to the doctrine of severability, if there is an existence of a provision which is against 

the fundamental rights which have been mentioned in Part III of The Constitution. And if there 

exists even the slightest case where the provision which is not in accordance with the 

fundamental right can be removed or separated, then the provision would be declared as void 

by the court of law. But this does not mean that the entire statute from where the provision 

comes into being is invalid, the rest of the provisions as well as the statute which prove to be 

consistent with Part III would be valid, only the part which is inconsistent will be deemed 

invalid and separated from the statute.  

 

A case where the aforesaid doctrine is mentioned is AK Gopalan vs. State of Madras178, here a 

section 14 of the Preventive Detention Act was said to be against and inconsistent with Part III 

of The Constitution, it was inconsistent with article 22, but only to the part which was 

responsible for prohibiting a person who has been detained to ask for representation and 

disclose his grounds in front of the court was held to be ultra vires.  

 

PRINCIPLES OF CONSTITUTIONAL INTERPRETATION IN UK 

“A constitution is a legal text that grounds a legal norm. As such, it should be interpreted like 

any other legal text.”179 

                                                        
178 AIR 1959 SC 27 
179 Aharon Barak (trans. Sari Bashi), Purposive Interpretation in Law (Princeton: Princeton University Press, 

2005), 370. 
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The judges are said to be responsible for the process of interpreting the law using the 

mechanism of statutory interpretation. This has to be done so that the laws which are being 

enacted by the parliament are kept in check. The rules of statutory interpretation require the 

judges to concentrate on the meaning of the statute while interpreting  the same, there are four 

basic rules which have emerged with the span of time, there are responsible for the purpose of 

statutory interpretation, there rules are, the literal rule, the golden rule, the mischief rule, and 

the purposive approach.  

 

The first, literal rule of interpretation requires the courts of law to interpret the various 

provisions and statutes in their literary and ordinary sense. In this rule of interpretation the 

judges simply take into consideration the text which is written in the statutes and interpret the 

statutes through the literal medium. 

 

The golden rule is said to be used in cases where the literal rule would fail to bring a result or 

would bring about an absurdity. With the assistance of the golden rule, the court takes into 

consideration the wordings which have been used by the concerned statute and then 

investigates as to whether the wordings of the statute do convey the intention behind which the 

statute was enacted by the parliament or not.  

 

Thirdly, the mischief rule pushes the court to take into consideration the scenario before the 

passing of the law which  is passed by the parliament. This is done as a mechanism in order to 

determine that what mischief or wrongs were happening about in the society because of which 

the parliament enacted this statute, or which mischief or gap the legislation was is covering.  

The purposive approach is implemented to ensure that the law is effective in such a way as the 

parliament would have intended. 

 

“The Law Commission as well as The Scottish Law Commission laid before the parliament by 

the Lord High Chancellor, the Secretary of State for Scotland and the Lord Advocate pursuant 

to section 3(2) of The Law Commission Act, 1965”180 

 

                                                        
180 Law Commission, Interpretation of statute, 1st January 1969, ISBN 0102256691 

https://www.gov.uk/government/publications/the-interpretation-of-statutes 
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Different countries across the world have been evolving, and interpretation is being achieved 

differently, hence, a comparative study would be of great use when it comes to arriving at 

conclusions of the interpretation of different countries. Several things can be learned from the 

analysis of a problem which happened in the Commonwealth and the United States. However, 

taking into consideration their literature, a topic is considered by revolving around these 4 

aspects-  

1) the first one is  doing the textual interpretation, this is also called a literal manner of 

interpretation where the key lies in interpreting provisions in the ordinary sense of their 

meaning and also in accordance to the rules of grammar 

2) the second one is where, interpretation is known to be done in the light of the context 

specified, it not just limits itself to the dictionary meaning and the rules of grammar, 

but eventually broadens its scope, and takes into consideration factors such as, the 

intention of the legislator while making the legislation or the expectation of the 

legislation from a person.  

3) The third one is referred to as the teleological interpretation which lays a special 

emphasis on what was the purpose behind the enactment of the legislation.  

4) The last one is historical interpretation, this deals with the process which is followed 

by which an enactment takes form of a law, it includes withing its ambit, the original 

reports, legislative proposals, and other sources as well.  

 

CRITISCISM OF THE RULES- 

The function of the courts of law when it comes to the task of interpretation of the statutes is 

not to simply decide on the matters which concern whether an enactment, provision or statute 

is bound to follow a specific rule, rather it is to reach the broader aspect of the legislative policy 

which must be arrived by taking into consideration the different rules, it must be interpreted by 

taking into consideration the meanings of the provisions, and the other matters which affect 

them, the broader aspects and other matters as well. Hence, it is not satisfactory when the courts 

are justifying just the meanings given to provisions, the courts must explore beyond this.  

 

If an emphasis is paced only on the words of a provision, and literal rule is applied, then it is 

only to assumed that there has been perfection in the drafting. “This pre supposes that the draft 

man can always choose words to describe the situation intended to be covered by the provision 

which will leave no room for a difference of opinion as to their meanings. This approach also 
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ignores the limitation of language which is not infrequently demonstrated even at the level of 

the House of Lords when Law Lords differ as to the so called plain meaning of the words.”181 

 

CONCLUSION 

In the above discussion we have discussed the important distinctions between how the various 

judges interpret the constitution in the United Kingdom and India. It is quite evident that each 

and every judge possesses his own school and ideology and thus is an unparalleled advocate 

of his or her school of interpretative thought.  

 

Every nation happens to have its own judicial system and the purpose of this judicial system is 

to grant justice to everyone. The main role of the courts and judiciary is to interpret the law in 

such a manner that every citizen and every person is ensured justice. It is not necessary that the 

words which have been used in a statute are always clear and explicit and hence, in such cases 

it is very essential for the courts and the judges to determine a clear meaning of the words 

which have been used in the legislatures, and also at the same time remove all the doubts which 

have been existing. 

 

 

 

 

 

 

 

                                                        
181 London and North Eastern Railway Co. Vs Berriman (n. 15above) 
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